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U.S. Customs Service 


Treasury Decisions 


(T.D. 97-95) 
REVOCATION OF DRAWBACK CONTRACT 


The following Treasury Decision (T.D.), providing for the payment of 
drawback on articles manufactured or produced in the United States by 
the named entities, are revoked in accordance with 19 U.S.C. §1313, 19 
CFR Part 177, and 19 CFR 177.9(d). This revocation is effective upon 
publication of this notice in the weekly edition of the Customs Bulletin 
and Decisions. The revocation is without prejudice to existing claims. 


Dated: November 28, 1997. 


WILLIAM G. ROSOFF, 
Acting Director, 
Commercial Rulings Division. 
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(T.D. 97-96) 
REASONABLE CARE CHECKLIST 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This document sets forth, for guidance, a checklist of mea- 
sures which importers and their agents may find helpful in meeting the 
“reasonable care” requirements of the Customs laws. 


DATE: Effective upon publication. 


FOR FURTHER INFORMATION CONTACT: Robert Pisani, Penal- 
ties Branch, International Trade Compliance Division, Office of Regu- 
lations and Rulings, (202) 927-1203. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On May 16, 1997, the Customs Service published a Second Discussion 
Draft in the Customs Bulletin (as well as the Customs Electronic Bulle- 
tin Board and Customs Internet Website) concerning the importer’s ob- 
ligation to use reasonable care. Based on comments received in 
response to the initial discussion draft on reasonable care, Customs de- 
cided to adopt a “checklist” approach—as a means to provide guidance 
regarding an importer’s obligation to use reasonable care. The second 
discussion draft set forth an expanded and revised checklist, and re- 
quested public comment on the document by June 30, 1997. 

Customs has finalized its review of all second discussion draft com- 
ments received from interested parties. The “final” checklist follows 
the discussion of the public comments, and Customs notes that the doc- 
ument contains relatively minor revisions to the checklist published on 
May 16, 1997. Customs also notes that the majority of the comments re- 
ceived from the public favored the adoption of the checklist. It should 
also be pointed out that although Customs is publishing the “final” 
checklist, the agency’s adoption of this format for providing guidance 
may readily be expanded in the future to suit the changing nature of in- 
ternational trade—without resort to statutory or regulatory amend- 
ment. Also it should be reiterated that, as new Customs regulations are 
proposed, it is anticipated that regulatory references to the reasonable 
care standard will be included. 


DISCUSSION 


The majority of comments received by Customs applauded the 
agency’s decision to adopt the checklist approach to the issue of reason- 
able care. There is a general consensus that a “black and white” defini- 
tion of reasonable care is impossible, inasmuch as the concept of acting 
with reasonable care depends upon individual circumstances. 
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The most prevalent concern about the checklist raised by comment- 
ers involved Customs use of the term “expert” in those checklist ques- 
tions pertaining to relying on the advice of an “expert.” Some 
commenters are concerned that unlicensed and unregulated individu- 
als are regularly advising importers in Customs matters—i.e., holding 
themselves out as “Customs experts” or Customs consultants, in viola- 
tion of section 641 of the Tariff Act of 1930. In addition, one commenter 
is of the opinion that the public should not be misled into believing that 
it constitutes reasonable care to consult with anyone who chooses to 
call himself or herself a Customs expert. 

With respect to the above concerns, Customs notes that publication 
of the checklist is not intended to condone the unlawful conduct of Cus- 
toms business by unlicensed individuals or entities. Rather, the 
agency’s use of the term “expert” is in conformity with the Customs 
Modernization Act’s legislative history as reflected in the language of 
the House of Representatives and Senate Reports (H.Rep. 103-361, pg. 
120; S. Rep. 103-189, pg.73) discussion of the reasonable care standard. 
A party’s selection of an expert, and the expert’s qualifications are part 
and parcel of the review of all of the facts and circumstances in the 
agency’s determination whether the party has exercised reasonable 
care. In Customs view, the importer who retains the services of an “ex- 
pert” bears some responsibility in ensuring that the party is qualified to 
render advice on the Customs matter at issue. In Customs view, it is not 
unreasonable to expect that a party selecting an expert will inquire 
about the Customs experience and credentials of an expert. Customs be- 
lieves this responsibility to be particularly important in cases involving 
selection of unlicensed experts such as consultants. The existence of ex- 
perienced Customs lawyers and licensed brokers makes fulfillment of 
this responsibility an easier task—but in Customs view, to limit the 
selection of an expert to these individuals runs contrary to the language 
of the congressional reports. In sum, the importer or party selecting an 
expert must use judgment and reason in making his or her selection. 

One commenter expressed a reservation about the checklist in that 
“assiduous compliance with the list for every entry would require an 
impossible expenditure of time and resources.” The commenter be- 
lieves that the checklist fails to keep sight of “commercial realities and 
business realities.” 

Customs believes it is important to underscore that the checklist is 
not a law or Customs regulation, and that it merely serves to provide 
guidance and information to the importing community to assist the 
members of the community in meeting reasonable care obligations. In 
publishing the checklist, Customs is not mandating that each and every 
question be asked by each and every importer for all transactions. Rath- 
er, the checklist serves as a flexible tool to help importers find and/or un- 
derstand statutory and regulatory obligations involved in the 
importation process. Customs notes that the agency rejected the regula- 
tory and policy statement approaches set forth in the first discussion 
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draft for the very reasons set forth by the commenter. In this regard, 
Customs believes the following excerpts from the second discussion 
draft warrant reiteration: 


* * * (T]t is important to remember that not every incident of non- 
compliance involves a failure to exercise reasonable care. The cir- 
cumstances surrounding an incident of non-compliance determine 
whether or not the incident involves culpable conduct. 


* * * For example, if Customs were to enact a regulation, or issue a 
policy statement setting forth “reasonable care” parameters and 
standards, such regulation or policy statement could be considered 
helpful, cost-effective and instructive to a large multi-national im- 
porter, yet harmful, impractical, intrusive and cost-defective to a 
smaller organization. 


Rather than attempting to dictate specific methods of compliance 
with regard to a standard that demands flexibility and is dependent 
upon circumstance, Customs believes that by providing guidance 
and education the agency is working toward fulfilling the principle 
of informed compliance which underscores the Customs Modern- 
ization Act. 


One of the commenters suggested that the agency abandon General 
Question No. 3 pertaining to alerting Customs of different treatment at 
different ports for the same merchandise or transactions. The com- 
menter believes that it is the responsibility of the Customs Service to 


coordinate and ensure uniformity. In addition, the commenter believes 
it is unnecessary to require that the importer attach a ruling it receives 
to every entry, provided that the importer follows the ruling. 

Customs does not agree that it is reasonable for an importer to re- 
main silent when it becomes aware that the same merchandise or trans- 
action is receiving different treatment at different ports. Further, it is 
important to remember that the checklist is not a vehicle to amend ex- 
isting law or regulation or law—rather, the checklist questions pertain- 
ing to the Customs rulings program simply point out the importer’s 
obligations under existing law and regulation. 

Several commenters recommended that Customs revise some of the 
questions in the checklist to emphasize that the exercise of reasonable 
care also applies to the process employed by the importer in preparing 
its Customs entries. The commenters suggest that some questions be 
added and/or revised to reflect that the exercise of reasonable care also 
encompasses an importer’s development and maintenance of reason- 
able steps or reasonable procedures to ensure compliance with the Cus- 
toms laws and regulations. 

Customs agrees and has added new questions and/or revised some of 
the existing questions to reflect the recommendations set forth above. 

As a convenience to the public, the checklist published below also in- 
cludes the checklist previously published in the Federal Register for use 
in certain textile and apparel importations. The full document was pub- 
lished in 62 FR 48340 (September 15, 1997). 
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REASONABLE CARE CHECKLIST 
Preamble: 


One of the most significant effects of the Customs Modernization Act 
is the establishment of the clear requirement that parties exercise “rea- 
sonable care” in importing into the United States. Section 484 of the 
Tariff Act, as amended, requires an importer of record “using reason- 
able care” to make entry by filing such information as is necessary to 
enable the Customs Service to determine whether the merchandise may 
be released from customs custody,” and using reasonable care—“com- 
plete the entry by filing with the Customs Service the declared value, 
classification and rate of duty” and “such other documentation * * * or 
information as is necessary to enable the Customs Service to * * * prop- 
erly assess duties * * * collect accurate statistics * * * determine wheth- 
er any other applicable requirement of law * * * is met.” Despite the 
seemingly simple connotation of the term “reasonable care,” this ex- 
plicit responsibility defies easy explanation. The facts and circum- 
stances surrounding every import transaction differ—from the 
experience of the importer to the nature of the imported articles. Conse- 
quently, neither the Customs Service nor the importing community can 
develop a foolproof reasonable care “checklist” which would cover ev- 
ery import transaction. On the other hand, In keeping with the Mod- 
ernization Act’s theme of “informed compliance,” the Customs Service 
would like to take this opportunity to recommend that the importing 
community examine the list of questions below. In Customs view, the 
list of questions may prompt or suggest a program, framework or meth- 
odology which importers may find useful in avoiding compliance prob- 
lems and meeting “reasonable care” responsibilities. 

Obviously, the questions below cannot be exhaustive or encyclope- 
dic—ordinarily, every import transaction is different. For the same rea- 
son, it cannot be overemphasized that although the following 
information is provided to promote enhanced compliance with the Cus- 
toms laws and regulations, it has no legal, binding or precedential effect 
on Customs or the importing community. In this regard, Customs notes 
that the checklist is not an attempt to create a presumption of negli- 
gence, but rather, an attempt to educate, inform and provide guidance 
to the importing community. Consequently, Customs believes that the 
following information may be helpful to the importing community and 
hopes that this document will facilitate and encourage importers to de- 
velop their own unique compliance measurement plans, reliable proce- 
dures and “reasonable care” programs. 

As aconvenience to the public, the checklist also includes the text of a 
checklist previously published in the Federal Register for use in certain 
textile and apparel importations. The full document was published in 
62 FR 48340 (September 15, 1997). 

As a final reminder, it should be noted that to further assist the im- 
porting community, Customs issues rulings and informed compliance 
publications on a variety of technical subjects and processes. It is 





CUSTOMS BULLETIN AND DECISIONS, VOL. 31, NO. 51, DECEMBER 17, 1997 


strongly recommended that importers always make sure that they are 
using the latest versions of these publications. 


ASKING AND ANSWERING THE FOLLOWING QUESTIONS May BE 
HELPFUL IN ASSISTING IMPORTERS IN THE EXERCISE OF REASONABLE CARE 


General Questions For All Transactions: 


1. If you have not retained an expert to assist you in complying with 
Customs requirements, do you have access to the Customs Regulations 
(Title 19 of the Code of Federal Regulations), the Harmonized Tariff 
Schedule of the United States, and the GPO publication “Customs Bul- 
letin and Decisions?” Do you have access to the Customs Internet Web- 
site, Customs Electronic Bulletin Board or other research service to 
permit you to establish reliable procedures and facilitate compliance 
with Customs laws and regulations? 

2. Has a responsible and knowledgeable individual within your orga- 
nization reviewed the Customs documentation prepared by you or your 
expert to ensure that it is full, complete and accurate? If that documen- 
tation was prepared outside your own organization, do you have a reli- 
able system in place to insure that you receive copies of the information 
as submitted to Customs; that it is reviewed for accuracy; and that Cus- 
toms is timely apprised of any needed corrections? 

3. If you use an expert to assist you in complying with Customs re- 
quirements, have you discussed your importations in advance with that 
person and have you provided that person with full, complete and accu- 
rate information about the import transactions? 

4, Are identical transactions or merchandise handled differently at 
different ports or Customs offices within the same port? If so, have you 
brought this to the attention of the appropriate Customs officials? 


QUESTIONS ARRANGED By TOPIC 
Merchandise Description & Tariff Classification 

Basic Question: Do you know or have you established a reliable proce- 
dure or program to ensure that you know what you ordered, where it 
was made and what it is made of? 

1. Have you provided or established reliable procedures to ensure you 
provide a complete and accurate description of your merchandise to 
Customs in accordance with 19 U.S.C. 1481? (Also, see 19 CFR 141.87 
and 19 CFR 141.89 for special merchandise description requirements.) 

2. Have you provided or established reliable procedures to ensure you 
provide a correct tariff classification of your merchandise to Customs in 
accordance with 19 U.S.C. 1484? 

3. Have you obtained a Customs “ruling” regarding the description of 
the merchandise or its tariff classification (See 19 CFR Part 177), and if 
so, have you established reliable procedures to ensure that you have fol- 
lowed the ruling and brought it to Customs attention? 

4, Where merchandise description or tariff classification information 
is not immediately available, have you established a reliable procedure 
for providing that information, and is the procedure being followed? 
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5. Have you participated in a Customs pre-classification of your mer- 
chandise relating to proper merchandise description and classification? 

6. Have you consulted the tariff schedules, Customs informed com- 
pliance publications, court cases and/or Customs rulings to assist you in 
describing and classifying the merchandise? 

7. Have you consulted with a Customs “expert” (e.g., lawyer, broker, 
accountant, or Customs consultant) to assist in the description and/or 
classification of the merchandise? 

8. If you are claiming a conditionally free or special tariff classifica- 
tion/provision for your merchandise (e.g., GSP HTS Item 9802, NAF- 
TA, etc.), How have you verified that the merchandise qualifies for such 
status? Have you obtained or developed reliable procedures to obtain 
any required or necessary documentation to support the claim? If mak- 
ing a NAFTA preference claim, do you already have a NAFTA certifi- 
cate of origin in your possession? 

9. Is the nature of your merchandise such that a laboratory analysis 
or other specialized procedure is suggested to assist in proper descrip- 
tion and classification? 

10. Have you developed a reliable program or procedure to maintain 
and produce any required Customs entry documentation and support- 
ing information? 


Valuation 


Basic Questions: Do you know or have you established reliable proce- 


dures to know the “price actually paid or payable” for your merchan- 
dise? Do you know the terms of sale; whether there will be rebates, 
tie-ins, indirect costs, additional payments; whether “assists” were pro- 
vided, commissions or royalties paid? Are amounts actual or estimated? 
Are you and the supplier “related parties?” 

1. Have you provided or established reliable procedures to provide 
Customs with a proper declared value for your merchandise in accor- 
dance with 19 U.S.C. 1484 and 19 U.S.C. 1401a? 

2. Have you obtained a Customs “ruling” regarding the valuation of 
the merchandise (See 19 CFR Part 177), and if so, have you established 
reliable procedures to ensure that you have followed the ruling and 
brought it to Customs attention? 

3. Have you consulted the Customs valuation laws and regulations, 
Customs Valuation Encyclopedia, Customs informed compliance publi- 
cations, court cases and Customs rulings to assist you in valuing mer- 
chandise? 

4, Have you consulted with a Customs “expert” (e.g., lawyer, accoun- 
tant, broker, Customs consultant) to assist in the valuation of the mer- 
chandise? 

5. If you purchased the merchandise from a “related” seller, have you 
established procedures to ensure that you have reported that fact upon 
entry and taken measures or established reliable procedures to ensure 
that value reported to Customs meets one of the “related party” tests? 
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6. Have you taken measures or established reliable procedures to en- 
sure that all of the legally required costs or payments associated with 
the imported merchandise have been reported to Customs (e.g., assists, 
all commissions, indirect payments or rebates, royalties, etc.)? 

7. If you are declaring a value based on a transaction in which you 
were/are not the buyer, have you substantiated that the transaction is a 
bona fide sale at arm’s length and that the merchandise was clearly des- 
tined to the United States at the time of sale? 

8. If you are claiming a conditionally free or special tariff classifica- 
tion/provision for your merchandise (e.g., GSP HTS Item 9802, NAF- 
TA, etc.), have you established a reliable system or program to ensure 
that you reported the required value information and obtained any re- 
quired or necessary documentation to support the claim? 

9. Have you established a reliable program or procedure to produce 
any required entry documentation and supporting information? 


Country of Origin/Marking/Quota 


Basic Question: Have you taken reliable measures to ascertain the 
correct country of origin for the imported merchandise? 

1. Have you established reliable procedures to ensure that you report 
the correct country of origin on Customs entry documents? 

2. Have you established reliable procedures to verify or ensure that 
the merchandise is properly marked upon entry with the correct coun- 
try of origin (if required) in accordance with 19 U.S.C. 1304 and any oth- 
er applicable special marking requirement (watches, gold, textile 
labeling, etc)? 

3. Have you obtained a Customs “ruling” regarding the proper mark- 
ing and country of origin of the merchandise (See 19 CFR Part 177), and 
if so, have you established reliable procedures to ensure that you fol- 
lowed the ruling and brought it to Customs attention? 

4, Have you consulted with a Customs “expert” (e.g., lawyer, accoun- 
tant, broker, Customs consultant) regarding the correct country of ori- 
gin/proper marking of your merchandise? 

5. Have you taken reliable and adequate measures to communicate 
Customs country of origin marking requirements to your foreign sup- 
plier prior to importation of your merchandise? 

6. If you are claiming a change in the origin of the merchandise or 
claiming that the goods are of U.S. origin, have you taken required mea- 
sures to substantiate your claim (e.g. Do you have U.S. milling certifi- 
cates or manufacturer’s affidavits attesting to the production in the 
US.)? 

7. If you are importing textiles or apparel, have you developed reli- 
able procedures to ensure that you have ascertained the correct country 
of origin in accordance with 19 U.S.C. 3592 (Section 334, Pub. Law 
103-465) and assured yourself that no illegal transshipment or false or 
fraudulent practices were involved? 

8. Do you know how your goods are made from raw materials to fin- 
ished goods, by whom and where? 
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9. Have you checked with Customs and developed a reliable proce- 
dure or system to ensure that the quota category is correct? 

10. Have you checked or developed reliable procedures to check the 
Status Report on Current Import Quotas (Restraint Levels) issued by 
Customs to determine if your goods are subject to a quota category 
which has “part” categories? 

11. Have you taken reliable measures to ensure that you have ob- 
tained the correct visas for your goods if they are subject to visa catego- 
ries? 

12. In the case of textile articles, have you prepared or developed a re- 
liable program to prepare the proper country declaration for each entry, 
i.e., asingle country declaration (if wholly obtained/produced) or a mul- 
ti-country declaration (if raw materials from one country were pro- 
duced into goods in a second)? 

13. Have you established a reliable maintenance program or proce- 
dure to ensure you can produce any required entry documentation and 
supporting information, including any required certificates of origin? 


Intellectual Property Rights: 


Basic Question: Have you determined or established a reliable proce- 
dure to permit you to determine whether your merchandise or its pack- 
aging bear or use any trademarks or copyrighted matter or are patented 
and, if so, that you have a legal right to import those items into, and/or 
use those items in, the U.S.? 

1. If you are importing goods or packaging bearing a trademark regis- 
tered in the U.S., have you checked or established a reliable procedure to 
ensure that it is genuine and not restricted from importation under the 
“gray-market” or parallel import requirements of U.S. law (see 19 CFR 
133.21), or that you have permission from the trademark holder to im- 
port such merchandise? 

2. If you are importing goods or packaging which consist of, or con- 
tain registered copyrighted material, have you checked or established a 
reliable procedure to ensure that it is authorized and genuine? If you 
are importing sound recordings of live performances, were the record- 
ings authorized? 

3. Have you checked or developed a reliable procedure to see if your 
merchandise is subject to an International Trade Commission or court 
ordered exclusion order? 

4, Have you established a reliable procedure to ensure that you main- 
tain and can produce any required entry documentation and support- 
ing information? 

Miscellaneous Questions 


1. Have you taken measures or developed reliable procedures to en- 
sure that your merchandise complies with other agency requirements 
(e.g., FDA, EPA/DOT, CPSC, FTC, Agriculture, etc.) prior to or upon 
entry, including the procurement of any necessary licenses or permits? 

2. Have you taken measures or developed reliable procedures to check 
to see if your goods are subject to a Commerce Department dumping or 
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countervailing duty investigation or determination, and if so, have you 
complied or developed reliable procedures to ensure compliance with 
Customs reporting requirements upon entry (e.g., 19 CFR 141.61)? 

3. Is your merchandise subject to quota/visa requirements, and if so, 
have you provided or developed a reliable procedure to provide a correct 
visa for the goods upon entry? 

4, Have you taken reliable measures to ensure and verify that you are 
filing the correct type of Customs entry (e.g., TIB, T&E, consumption 
entry, mail entry, etc.), as well as ensure that you have the right to make 
entry under the Customs Regulations? 


Additional Questions for Textile and Apparel Importers 


Note: Section 333 of the Uruguay Round Implementation Act (19 
U.S.C. 1592a) authorizes the Secretary of the Treasury to publish a list 
of foreign producers, manufacturers, suppliers, sellers, exporters, or 
other foreign persons who have been found to have violated 19 U.S.C. 
1592 by using certain false, fraudulent or counterfeit documentation, 
labeling, or prohibited transshipment practices in connection with tex- 
tiles and apparel products. Section 1592a also requires any importer of 
record entering, introducing, or attempting to introduce into the com- 
merce of the United States textile or apparel products that were either 
directly or indirectly produced, manufactured, supplied, sold, exported, 
or transported by such named person to show, to the satisfaction of the 
Secretary, that such importer has exercised reasonable care to ensure 
that the textile or apparel products are accompanied by documentation, 
packaging, and labeling that are accurate as to its origin. Under section 
1592a, reliance solely upon information regarding the imported prod- 
uct from a person named on the list does not constitute the exercise of 
reasonable care. Textile and apparel importers who have some com- 
mercial relationship with one or more of the listed parties must exercise 
a degree of reasonable care in ensuring that the documentation cover- 
ing the imported merchandise, as well as its packaging and labeling, is 
accurate as to the country of origin of the merchandise. This degree of 
reasonable care must rely on more than information supplied by the 
named party. 

In meeting the reasonable care standard when importing textile or 
apparel products and when dealing with a party named on the list pub- 
lished pursuant to section 592A an importer should consider the follow- 
ing questions in attempting to ensure that the documentation, 
packaging, and labeling is accurate as to the country of origin of the im- 
ported merchandise. The list of questions is not exhaustive but is illus- 
trative. 

1. Has the importer had a prior relationship with the named party? 

2. Has the importer had any detentions and/or seizures of textile or 
apparel products that were directly or indirectly produced, supplied, or 
transported by the named party? 

3. Has the importer visited the company’s premises and ascertained 
that the company has the capacity to produce the merchandise? 
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4. Where a claim of an origin conferring process is made in accor- 
dance with 19 CFR 102.21, has the importer ascertained that the named 
party actually performed the required process? 

5. Is the named party operating from the same country as is repre- 
sented by that party on the documentation, packaging or labeling? 

6. Have quotas for the imported merchandise closed or are they near- 
ing closing from the main producer countries for this commodity? 

7. What is the history of this country regarding this commodity? 

8. Have you asked questions of your supplier regarding the origin of 
the product? 

9. Where the importation is accompanied by a visa, permit, or license, 
has the importer verified with the supplier or manufacturer that the 
visa, permit, and/or license is both valid and accurate as to its origin? 
Has the importer scrutinized the visa, permit or license as to any irregu- 
larities that would call its authenticity into question? 

Dated: December 1, 1997. 


STUART P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


{Published in the Federal Register, December 4, 1997 (62 FR 64248)] 


(T.D. 97-97) 
FOREIGN CURRENCIES 


DaILy RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR NOVEMBER 1997 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 


pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday(s): November 11 and November 27, 1997. 


Greece drachma 
November 1, 
November 2, 1997 . 
November 3, 1997 . 
November 4, 1997 
November 5, 1997 
November 6, 1997 
November 7, 1997 
November 8, 1997 
November 9, 1997 


$0.003669 
.003669 
.003678 
.003679 
.003706 
.003696 
.003717 
003717 
.003717 





12 CUSTOMS BULLETIN AND DECISIONS, VOL. 31, NO. 51, DECEMBER 17, 1997 


FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
November 1997 (continued): 


Greece drachma (continued): 


November 10, 1997 ay beras ‘ $0.003730 
November 11, 1997 .............. ; 003730 
November 12, 1997 .. ’ , re 7 .003694 
November 13, 1997 ............... ‘ . 003697 
Novemper 14, 1007 ..........605.- ea .003675 
November 15, 1997 ........ a phe aly ‘ : 003675 
November 16, 1997 .. eae 2am ee : 003675 
November 17, 1997 Bern aoe eal sions ; .003673 
November 18, 1997... ; ; ace 003693 
November 19, 1997 er bah aK oe) bia ecucis Re 003678 
November 20, 1997 care ara ; 003679 
November 21, 1997 ; Arca ; .003657 
November 22, 1997 ote tabdedos 73, tae 003657 
November 23, 1997 a oh nae era .003657 
November 24, 1997 pated .003673 
November 25, 1997 ........ Dirietewuack. bine arias .003657 
November 26, 1997 Bat oc morale ere .003616 
November 27, 1997 Pr ere ed 003616 
November 28, 1997 .. pe enn ee .003612 
November 29, 1997 Oat nae .003612 
November 30, 1997 


South Korea won: 


November 1, 19 Jascdccescce Qammaes 


November 2, 19 er .001031 
November 3, 1$ Pog .001025 
November 4, .001036 
November 5, .001027 
November 6, .001025 
November 7, 1997 A pees 001015 
November 8, .001015 
November 9, .001015 
November 10, 1997 .001001 
November 11, 1997 .001001 
November 12, 1997 .001005 
November 13, 1997 .001008 
November 14, 1997 .001008 
November 15, 1997 .001008 
November 16, 1997 .001008 
November 17, 1997 N/A 
November 18, 1997 .000980 
November 19, 1997 .000962 
November 20, 1997 .000878 
November 21, 1997 .000943 
November 22, 1997 .000943 
November 23, 1997 .000943 
November 24, 1997 .000922 
November 25, 1997 .000891 
November 26, 1997 .000901 
November 27, 1997 .000901 
November 28, 1997 .000855 
November 29, 1997 .000855 
November 30, 1997 .000855 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
November 1997 (continued): 


Taiwan N.T. dollar 


November 1, 1997 as : er : . $0.032051 
November 2, 1997 Bhs rata e eee ; vitae ; .032051 
Peowetnnnet Ge TOUT nc. is cacnccucs ; ; j ; s 031847 
November 4, 1997 alata Xe i we skate ; 032415 
November 5, 1997 ............ tera ah ; .032680 
November 6, 1997 ' ee eee ee padres .032468 
November 7, 1997 ........ sae a caiveseda: ‘ .032258 
November 8, 1997... ree ne a ae fae & .032258 
November 9, 1997 ....... es a3 as ; .032258 
November 10, 1997 ........... See Sn ae ae Zs .032206 
November 1 

1 

l 

l 


1667... eu teaeavee ord, pet ecicat 032206 
November 


Be Ess os eee gua dak Sewan ~ .032051 
November 13, 1997 ........... Samana ere wore whe .031949 
November 14, 1997..... rahe eee ine ; .031746 
November 15, 1997......... : ‘ ; ns 031746 
November 16, 1997 ............ ‘ ; wae nibs 031746 
November 17, 195 ; F aetecmoans nea é .031447 
November 18, 1! Ered ; Wo aa aes .031250 
November 19, 1997... RS Uretad etic % oral et ae Verer 030075 
November 20, 1997 ...... as Wcoie Bak are nl ea eS .030303 
November 21, 19 Pie ae. .030864 
November 22, . ore .030864 
November 23, 19% ‘ inl ara oe .030864 
November 24, 19% ae crocs re .030769 
November 25, 195 7 eaters Sas .030534 
November 26, 1997 eee on .030722 


November 27, 19 eee .030722 
November 28, 1S , .030912 
November 29, 1997 .030912 
November 30, 195 ewer .030912 


Dated: December 1, 1997. 


FRANK CANTONE, 
Chief, 


Customs Information Exchange. 
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(T.D. 97-98) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR NOVEMBER 1997 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 97-90 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday(s): November 11 and November 27, 1997. 


Australia dollar: 


November 19, 1997 $0.689200 
November 20, 1997 .688200 
November 25, 1997 .686500 
November 26, 1997 .683500 
November 27, 1997 .683500 
November 28, 1997 .682500 
November 29, 1997 .682500 
November 30, 1997 .682500 


Brazil cruzado: 
November 3, 1997 
India rupee: 


November 24, 1997 $0.026096 
November 26, 1997 .025806 
November 27, 1997 .025806 
November 28, 1997 .025575 
November 29, 1997 02557! 
November 30, 1997 .025575 
Japan yen: 
November 19, 1997 $0.007860 
November 24, 1997 .007870 
November 25, 1997 .007846 
November 26, 1997 .007843 
November 27, 1997 .007843 
November 28, 1997 .007828 
November 29, 1997 .007828 
November 30, 1997 .007828 


Mexico peso: 


November 1, 1997 $0.118906 
November 2, 1997 .118906 
November 3, 1997 .121507 
November 4, 1997 Pats 121212 
November 5, 1997 .122249 
November 6, 1997 .119332 
November 7, 1997 .119332 
November 8, 1997 .119332 
November 9, 1997 .119332 
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FOREIGN CURRENCIES—Variances from quarterly rates for November 
1997 (continued): 


Mexico Peso (continued): 


November 10, 1997 $0.120773 
November 11, 1997 .120773 
November 12, 1997 .119760 
November 13, 1997 .119332 
November 14, 1997 .120048 
November 15, 1997 .120048 
November 16, 1997 .120048 
November 17, 1997 .121212 
November 18, 1997 A2ZE2I2 
November 19, 1997 .120700 
November 20, 1997 .121403 
November 21, 1997 .122070 
November 22, 1997 .122070 
November 23, 1997 .122070 
November 24, 1997 ae .121359 
November 25, 1997 .121300 
November 26, 1997 .121729 
November 27, 1997 .121729 
November 28, 1997 .121729 
November 29, 1997 .121729 
November 30, 1997 .121729 
Thailand Baht (Tical): 
November 1, 1997 $0.024691 
November 2, 1997 .024691 
November 3, 1997 .025478 
November 4, 1997 .025806 
November 5, 1997 .025575 
November 6, 1997 .025445 
November 7, 1997 .025873 
November 8, 1997 .025873 
November 9, 1997 .025873 
November 12, 1997 .026076 
November 13, 1997 .026247 
November 14, 1997 .. .026042 
November 15, 1997 .026042 
November 16, 1997 .026042 
November 17, 1997 .025974 
November 18, 1997 .025349 
November 19, 1997 .025000 
November 20, 1997 .025221 
November 21, 1997 .025707 
November 22, 1997 .025707 
November 23, 1997 .025707 
November 24, 1997 .025316 
November 25, 1997 .025221 
November 26, 1997 .025189 
November 27, 1997 . .025189 
November 28, 1997 .024390 
November 29, 1997 .024390 
November 30, 1997 .024390 
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FOREIGN CURRENCIES—Variances from quarterly rates for November 
1997 (continued): 


United Kingdom Pound: 


November 12, 1997 .... $1.703500 
November 18, 1997 1.701000 
November 18, 1997 1.695500 
November 25, 1997 0.026134 


Dated: December 1, 1997. 


FRANK CANTONE, 
Chief, 
Customs Information Exchange. 








U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 9-1997) 
AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of October 1997 follow. 
The last notice was published in the CUSTOMS BULLETIN on November 
12, 1997. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1310 Constitution Avenue, N.W, (Franklin 
court), Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 927-2330. 


Dated: November 26, 1997. 
JOHN F. ATWOOD, 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follows: 
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U.S. CUSTOMS SERVICE 


EXTENSION OF NATIONAL CUSTOMS AUTOMATION 
PROGRAM TEST REGARDING REMOTE LOCATION FILING 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice announces that Customs is permitting an ex- 
tension to continue the second prototype of Remote Location Filing 
(RLF). This notice also invites public comments concerning any aspect 
of the current test, informs interested members of the public of the eligi- 
bility requirements for voluntary participation, describes the basis for 
selecting participants, and establishes the process for developing evalu- 
ation criteria. To participate in the prototype test, the necessary infor- 
mation, as outlined in this notice, must be filed with Customs and 
approval granted. It is important to note that resources expended by 
the trade and Customs on these prototypes may not carry forward to the 
final program. The Federal Register (61 FR 60749) notice, dated No- 
vember 29, 1996, continues to apply except as specifically noted herein. 

Based on our experience in second prototype of RLF, we have made 
modifications to the sections detailing the Eligibility Criteria and the 
Prototype Two Applications. The changes will effect parties who wish 


to apply for participation in the extension of the second prototype of 
RLF. Current participants may continue their participation without 
reapplying. 


EFFECTIVE DATE: The extension of the second prototype will com- 
mence no earlier than January 1, 1998, will continue, and be concluded, 
no earlier than December 31, 1998, by a notice in the Federal Register. 
Comments concerning any aspect of the remote filing prototype test 
must be received on or before January 2, 1998. 


ADDRESSES: Written comments regarding this notice, and informa- 
tion submitted to be considered for voluntary participation in the pro- 
totype should be addressed to the Remote Filing Team, U.S. Customs 
Service, 1300 Pennsylvania Avenue, N.W. Room 5.2 A, Washington, D.C. 
20229-0001. 


FOR FURTHER INFORMATION CONTACT: 

For systems or automation issues: Joseph Palmer (202) 927-0173, 
Jackie Jegels (202) 927-0201, or Patricia Welter (305) 869-2780. 

For operational or policy issues: Jennifer Engelbach (202) 927-2293, 
or Don Luther (202) 927-0915. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Title VI of the North American Free Trade Agreement Implementa- 
tion Act (the Act), Public Law 103-182, 107 Stat. 2057 (December 8, 
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1993), contains provisions pertaining to Customs Modernization (107 
Stat. 2170). Subtitle B of title VI establishes the National Customs Au- 
tomation Program (NCAP), an automated and electronic system for the 
processing of commercial importations. Section 631 in Subtitle B of the 
Act creates sections 411 through 414 of the Tariff Act of 1930 (19 U.S.C. 
§ 1411-1414). These define and list the existing and planned compo- 
nents of the NCAP (§ 411), promulgate program goals (§ 412), provide 
for the implementation and evaluation of the program (§ 413), and pro- 
vide for remote location filing (§ 414). 

The Remote Location Filing (RLF) prototype will allow an approved 
participant to electronically file a formal or informal consumption 
entry with Customs from a location within the United States other than 
the port of arrival (POA), or from within the port of arrival with a re- 
quested designated exam site (DES) outside of the POA. Section 
101.9(b) of the Customs Regulations (19 CFR 101.9(b)), implements the 
testing of NCAP components. See, T.D. 95-21 (60 FR 14211, March 16, 
1995). 

Since June 1994, the Customs Remote Team has shared the Customs 
RLF concept through many public meetings and concept papers, as well 
as posted information on the Customs Electronic Bulletin Board 
(CEBB), the Customs Administrative Message System, and the Cus- 
toms web page at “http://www.customs.treas.gov/imp-exp/comm-imp/ 
remote/toc.htm.” Pursuant to § 101.9, Customs Regulations, Customs 
has been testing the RLF concept. On April 6, 1995, Customs an- 
nounced in the Federal Register (60 FR 17605) its plan to conduct the 
first of at least two prototype tests regarding RLF. The first test, Proto- 
type One, began on June 19, 1995. On February 27, 1996, Customs an- 
nounced in the Federal Register (61 FR 7300) that it was permitting an 
extension and expansion of the RLF Prototype One until the imple- 
mentation of Remote Prototype Two. On November 29, 1996, Customs 
announced in the Federal Register (61 FR 60749) its plan to conclude 
the first prototype test on December 31, 1996, and conduct a second pro- 
totype test of RLF commencing no earlier than January 1, 1997. In 
today’s document, Customs is announcing that it will permit an exten- 
sion of the RLF Prototype Two. 

The first remote location prototype test was offered in the Automated 
Commercial System (ACS). Although the second remote prototype test 
was originally scheduled to be tested in the Automated Commercial En- 
vironment (ACE), the success of Prototype One precipitated the second 
test under ACS with a larger participant pool. 

The first RLF prototype (Prototype One) concluded December 31, 
1996. Prototype One was conducted with a very limited number of par- 
ticipants at limited locations. It was conducted with minimal system 
changes thereby requiring Customs to intervene manually in tracking 
and processing. All procedures and processes were closely coordinated 
with all selected and affected parties. The intent of Prototype One was 
to test such operational issues as communication, cargo movement and 
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release, and service to and from remote locations. Prototype One tested 
features such as filing from a remote location, alternate exam location, 
and entry summary workload distribution. 

The second RLF prototype (Prototype Two) commenced January 1, 
1997, and will be extended to conclude no earlier than December 31, 
1998. Prototype Two is an expanded version of Prototype One with 
more ports and trade participants. In order to expand the prototype 
Customs has trained additional ports and allowed Customhouse Bro- 
kers to apply as participants. Prototype Two will continue to operate 
with minimal system changes. The intent of this prototype is to test 
such operational issues as communication, cargo movement and re- 
lease, and service to and from remote locations. This prototype will fur- 
ther test features such as filing from a remote location and alternate 
exam location. 

Additional prototypes of RLF are being developed by Customs to de- 
termine the systemic and operational design of the final RLF program 
which will allow all filers to participate in this type of entry process at a 
national level. Prototype participants must recognize that these proto- 
types test the benefits and potential problems of RLF for Customs, the 
trade community, and other parties impacted by this program. 


Description of RLF Program 


The RLF program will be determined by the experiences of the 
planned remote prototypes and with other Customs initiatives such as 
the Reorganization, ACE, Trade Compliance Redesign, and Year 2000 
programming. The Customs RLF team’s objectives are: 


1) To work with the trade community, other agencies, and other 
parties impacted by this program in the design, conduct and evalu- 
ation of a second prototype test of RLF; 

2) To obtain experience through prototype tests of RLF for use in 
the design of operational procedures, automated systems, and reg- 
ulations; and 


3) To implement RLF on a national level in conjunction with the 


Trade Compliance Redesign, and the Automated Commercial En- 
vironment. 


Description of Proposed Test 


Prototype Two commenced January 1, 1997, and will run until con- 
cluded, no earlier than December 31, 1998, by a notice in the Federal 
Register. Prototype Two will evaluate the operational impact and pro- 
cedures for a larger participant base, testing filing from a remote loca- 
tion, and alternate location examinations. 


Regulatory Provisions Suspended 


Certain provisions in Part 111, and Part 141, of the Customs Regula- 
tions will be suspended during this prototype test. This will allow bro- 
kers to file remotely to service ports, designated as “broker districts” in 
accordance with a general notice published in the Federal Register (60 
FR 49971, dated September 27, 1995), where they currently do not hold 
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permits, and to allow for the movement of cargo from its port of arrival 
to a designated examination site in another port. 
Eligibility Criteria 

To qualify, a participant must have proven capability to provide elec- 
tronically, on an entry-by-entry basis, the following: entry; entry sum- 
mary; invoice information (when required by the Customs Service) 
using EIP; and payment of duties, fees, and taxes through the Auto- 
mated Clearinghouse (ACH). 

The following additional requirements and conditions apply: 


1. Participants must be operational on ACH 30 days before ap- 
plying for Prototype Two. 


2. Participants must be operational on EJP before applying for 
Prototype Two. 


3. The requested Customs locations must have operational expe- 
rience with EIP and have received RLF training. 
RLF Trained Locations 

The following are locations currently operational under the RLF 
Prototype Two test: (POA indicates a port trained as a port of ar- 


rival, and DES indicates a port trained as a designated examination 
site). 


Port | POA | DES 
i Atlanta — 2 c | 
- Baltimore 
Buffalo 


Champlain-Rouses Point 





Charleston 
Chicago 
| Dallas/Ft. Worth 
| Detroit 
' Houlton, ME 


Houston 








Jacksonville 
JFK 





| Laredo/Eagle Pass 


Los Angeles — 


| NY/Newark Area | 
New York Seaport 


| Norfolk/Richmond — 
Portland, ME 


| Port Huron | 
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By Soa 2” " | POA 
Rochester Not 


V 
; available 





San Diego/Otay Mesa 





- San Francisco/Oakland 
Savannah 
Seattle 


Utica/Syracuse 


Future RLF Trained Locations 

As the prototype continues and trade interest warrants, ports 
which are not currently trained in EIP and RLF processing will be 
trained. Announcements on newly trained ports will be placed on 
the CEBB and Administrative Message System. One criteria for se- 
lecting a port for training will be interest from the trade. Partici- 
pants who would like to expand their participation to a non-trained 
port, should send the following information to the Remote Filing 
Team, at U.S. Customs Service, 1300 Pennsylvania Avenue, N.W. 
Room 5.2 A, Washington, D.C. 20229-0001: 


a. Company name; 

b. Contact name and phone number; 

c. Importer name; 

d. Port(s) of interest; and 

e. The estimated number of entries a month. 


4. Participants must maintain a continuous bond which meets or 
exceeds the national guidelines for bond sufficiency. 

5. Only entry types 01 (consumption) and 11 (informal) will be 
accepted. 

6. Cargo release must be certified from the entry summary (EI) 
transaction with the exception of immediate delivery explained in 
#7. 

7. RLF participants will be allowed to file Immediate Delivery re- 
leases for direct arrival road and rail freight at the land bor- 
der using paper invoices under Line Release, Border Cargo 
Selectivity (BCS), or Cargo Selectivity (CS). This must be done in 
accordance with 19 CFR 142.21(a). Submission of all line items at 
the time of release will be required of Northern Border filers if the 
release is effected using BCS or CS. If an examination is required 
for a line release transaction, the filer must submit all relevant line 
item information through BCS or CS. Under BCS and CS, the ex- 
amination will be performed at the port of arrival using paper in- 
voices. If the filer wishes the examination to be performed at an 
alternate site, full entry summary information (an EI transaction 
in ABI) with electronic invoice must be transmitted. 

8. Participants will not be allowed to file a RLF entry involving 
cargo that has already been moved using in-bond procedures. 

9. Participants will be required to use other government agency 
interfaces where available. 
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10. When necessary, cargo will be examined at the Customs port 
of arrival, or, at Customs discretion, a filer’s requested DES, which 
must be the Customs port nearest the final destination. The sched- 
uling (approval) of merchandise for examination at a DES that is 
not at the port of arrival will be considered a conditional release 
under permit that automatically obligates the importer’s bond 
pursuant to 19 CFR 113.62 for an immediate redelivery to the DES. 
This Federal Register Notice advises the importer of record for 
such merchandise that this movement is a redelivery and he/she 
will not receive an individual notice of redelivery, Customs Form 
4647, and that the redelivery clause of the importers bond is auto- 
matically triggered whenever Customs decides to examine the mer- 
chandise at a DES that is not at the port of arrival. 

11. Ifa notice of redelivery is not complied with, or delivery to un- 
authorized locations, or delivery to the consignee without Customs 
permission occurs, the obligors agree to pay liquidated damages in 
the amount specified pursuant to the bond in 19 CFR 113.62 (f). 


Customs will work with all participants to ensure that: 
1) Customs contacts and problem solving teams are established, 
and 


2) Procedures for remote entry and entry summary processing are 
prepared. 


Prototype Two Applications 


This notice solicits applications for participation in Remote Location 
Filing Prototype Two. There are two distinct application procedures, 
which depend upon the status of the applicant. The first is a one-step 
application process for importers applying on their own behalf as well 
as for brokers acting on behalf of specific clients. The second is a two- 
step process for brokers applying on their own behalf. 

All applications must initially be submitted to the U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, N.W. Room 5.2 A, Washington, D.C. 
20229-0001. Applications will be accepted up to 30 days before the close 
of the Prototype Two extension. 

Since this is an extension of Remote Prototype Two, current partici- 
pants may continue their participation without reapplying. Note that 
participation in RLF Prototype Two is not confidential, and that lists of 
participants will be made available to the public. 


Importers/Brokers on Behalf of Clients 


These applications must be submitted to the U.S. Customs Headquar- 
ters (address cited above) with the following information: 


1. Importer name and, if applicable, broker name, address, and 
filer code; 

2. Supplier name, address, and manufacturer’s number; 

3. Types of commodities to be imported; 

4, Other agency requirements; 

5. Site(s) from which the applicant will be transmitting the elec- 
tronic information; 

6. Port name and port code for port(s) of arrival; 
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7. Port name and port code for designated examination site(s) lo- 
cated nearest the final destination(s); 

8. Monthly volume anticipated; 

9. Electronic Invoicing Program status and starting date; 

10. Electronic Payment (ACH) status and starting date; and 

11. Main contact person and telephone number. 


Brokers as Applicants 


This application process will be done in two steps. During the first 
step, the broker must submit the following information to U.S. Customs 
Headquarters (address cited above): 


1. Broker name, address, filer code and IRS#; 

2. Electronic Invoicing Program status and starting date; 

3. Electronic Payment (ACH) status and starting date; 

4. Site(s) from which the broker will be transmitting the elec- 
tronic information; 

5. Type of protocol: AII, EDIFACT or both; and 

6. Point of contact. 


Once a broker has received written approval from U.S. Customs 
Headquarters to proceed with the second step of the application pro- 
cess, the broker must submit the following information to the Port Di- 
rector(s) overseeing each requested POA and DES location for each 
client (importer): 


1. Participating client name, telephone number and Importer 


Number; 

2. Supplier name, address, and manufacturer’s number; 

3. Types of commodities to be imported; 

4. Other agency requirements; 

5. Site(s) from which the applicant will be transmitting the elec- 
tronic information; 

6. Port name and port code for port(s) of arrival; 

7. Port name and port code for designated examination site(s) lo- 
cated nearest the final destination(s); 

8. Monthly entry volume anticipated; 

9. Carriers used and their Automated Manifest System (AMS) 
status; 

10. Main contact person and telephone number of filer; and 

11. Certification that a copy of this application letter has been 
provided to the Client named in item 1. 


Basis for Participant Selection 


The basis for applications approved by Customs Headquarters will be 
EIP operational experience, electronic abilities, available electronic in- 
terfaces with other agency’s import requirements, and operational li- 
mitations. For application scenarios requesting a DES outside of the 
POA, the compliance rate of the parties involved will be taken into con- 
sideration. 

The basis for applications being approved or denied by the Port Di- 
rector(s) will involve issues such as impact on available resources, com- 
modity requirements and if the port has been trained in EIP/RLF. 
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The Port Director has 10 working days after the receipt of the infor- 
mation required in the second step of the application process to provide 
written approval or denial to the applicant. If the Port Director denies 
the application, that denial is effective for 10 working days. After that, a 
new request may be submitted to the Port Director at the Port of Arrival 
and the Designated Examination Site. Ifthe applicant does not receive a 
reply from the Port Director within 10 working days from the date of 
submission, the application should be considered denied. Those appli- 
cants not selected for participation by U.S. Customs Headquarters will 
be sent a letter of denial. They will, however, be invited to comment on 
the design, conduct, and evaluation of this prototype. 

Also, it is emphasized that if a company is interested in filing remote- 
ly, it must first be operational with EIP For information on EIP, please 
contact your ABI Client Representative. 


Dismissal from Prototype Two 


If a filer attempts to submit data relating to restricted merchandise 
or merchandise subject to quota, anti-dumping duties, countervailing 
duties, or other non-eligible data through the Electronic Invoice Pro- 
gram, the filer may be expelled from the program, prevented from par- 
ticipation in future RLF prototypes, and may be subject to liquidated 
damages and/or penalties under § 592, Tariff Act of 1930, as amended 
(19 U.S.C. 1592). 


Ill. Test Evaluation Criteria 

Once participants are selected, Customs and the participants will 
meet publicly or in an electronic forum to review comments received 
concerning the methodology of the test program or procedures, com- 
plete procedures in light of those comments, and establish baseline 
measures and evaluation methods and criteria. Evaluations of the pro- 
totype will be conducted and the final results will be published in the 
Federal Register as required by § 101.9(b), Customs Regulations. 

The following evaluation methods and criteria have been identified. 


1. Baseline measurements will be established through data quer- 
ies and questionnaires. 

2. Reports will be run through use of data query throughout the 
prototype. 

3. Questionnaires will be distributed during and after the proto- 
type period. Participants are required to complete the question- 
naires in full and return them within 30 days of receipt. 


Customs may evaluate any or all of the following items: 


workload impact (workload shifts, volume, etc.); 

policy and procedural accommodation; 

trade compliance impact; 

alternate exam site issues (workload shift, coordination/commu- 
nication, etc.); 

problem solving; 
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e system efficiency; and 
¢ the collection of statistics. 


The trade will be responsible for evaluating the following items: 


* service in cargo clearance; 

e problem resolution; 

¢ cost benefits; 

* system efficiency; 

¢ operational efficiency; and 

¢ other items identified by the participant group. 


Dated: November 26, 1997. 


AUDREY ADAMS, 
Acting Assistant Commissioner, 


Office of Field Operations. 
[Published in the Federal Register, December 3, 1997 (62 FR 64043)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, December 3, 1997. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
JOHN DURANT, 
(for Stuart P. Seidel, Assistant Commissioner, 
Office of Regulations and Rulings.) 


WITHDRAWAL OF PROPOSED MODIFICATION OF CUSTOMS 
RULING RELATING TO THE APPLICABILITY OF SUB- 
HEADING 9802.00.50 TO WOODEN INTERIOR SHUTTERS AND 
WOODEN FURNITURE KITS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of withdrawl of the proposed modification of a ruling 
letter concerning the applicability of subheading 9802.00.50, Harmo- 
nized Tariff Schedule of the United States (HTSUS), to wooden interior 
shutters and wooden furniture kits. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), this notice advises in- 
terested parties that Customs is withdrawing a proposed modification 
of a past ruling pertaining to the eligibility of interior wooden shutters 
and wooden furniture kits for the partial duty exemption under sub- 
heading 9802.00.50, HTSUS. Notice of the proposed modification was 
published September 6, 1995, in the CUSTOMS BULLETIN, Volume 29, 
Number 36. 


EFFECTIVE DATE: This notice is effective immediately. 


FOR FURTHER INFORMATION CONTACT: Burton Schlissel, Spe- 
cial Classification and Marking Branch, (202-927-1034). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On September 6, 1995, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 29, Number 36, proposing to modify Headquarters 
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Ruling Letter (HRL) 557161 dated June 28, 1993, which ruling also 
modified HRL 555093 dated April 26, 1989. These rulings pertain to the 
eligibility for the partial duty exemption under subheading 9802.00.50, 
Harmonized Tariff Schedule of the United States (HTSUS), of interior 
wooden shutters (HRL 557161) and wooden furniture kits (HRL 
555093), after finishing operations performed abroad of staining, 
painting, or lacquering. 

Subheading 9802.00.50, HTSUS, provides for the assessment of duty 
on the value of repairs or alterations performed on articles sent abroad 
for that purpose. However, the application of this tariff provision is pre- 
cluded in circumstances where the exported articles are incomplete for 
their intended use and the foreign processing operation is a necessary 
step in the preparation or manufacture of finished articles. Dolliff & 
Company, Inc. v. United States, 66 CCPA 77, C.A.D. 1225, 599 F2d 1015 
(1979). 

In Headquarters Ruling Letter (HRL) 557161 dated June 28, 1993, 
wooden interior shutters were exported to Mexico where they under- 
went certain finishing operations which included the application of sev- 
eral coats of paint or stain. Following this process, the shutters were 
returned to the U.S. where the necessary hardware was attached. The 
shutters were then packaged and shipped to the purchaser. The 
manufacturer also sold shutters in an “unfinished” condition, that is, 
without any application of paint or stain. 

In HRL 557161, we found that the shutters in their unfinished condi- 
tion were complete for their intended use when exported to Mexico, and 
were eligible for the partial duty exemption under subheading 
9802.00.50, HTSUS. In making this determination, we also modified a 
past ruling, HRL 555093 dated April 26, 1989, to the extent it disal- 
lowed subheading 9802.00.50, HTSUS, treatment to wooden furniture 
kits also sold in an unfinished condition and sent abroad for staining 
and lacquering. 

In a document published September 6, 1995, in the Customs BULLE- 
TIN, Volume 29, Number 36, Customs proposed to modify HRL 557161 
to reflect that the painting or staining abroad of unfinished interior 
shutters, and the staining and lacquering abroad of furniture kits under 
the facts in HRL 555093, will not be considered alterations under sub- 
heading 9802.00.50, HTSUS. 

One comment was received in response to the notice. This comment- 
er believes that interior wooden shutters in an unfinished condition, 
without having been painted or stained, are complete for their intended 
use, to control light, ventillation, and to provide privacy, and that the 
painting or staining is not a necessary step in the production of the 
shutters. The commenter is of the opinion that interior shutters do not 
require a preservative coating, and in particular, its client’s shutters 
made of incense cedar are rot and insect resistant, and are commonly 
not stained or painted. The commenter furnished statements from its 
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client’s customers to support its position that a significant portion of 
the sales and installations are of unpainted and unstained shutters. 

Upon reconsideration, Customs is now of the opinion that wooden in- 
terior shutters in an unfinished condition, without having been painted 
or stained, are complete for their intended use, to control light, ventilla- 
tion, and to provide privacy, and that the painting or staining is not a 
necessary step in the production of the shutters. In addition, Customs 
believes that the staining and lacquering operations of the wooden fur- 
niture kits in HRL 555093 do not constitute necessary steps in the pro- 
duction of the furniture parts. In that case, the facts reflect that some of 
the kits are also sold to retailers without stain or lacquer, and are mar- 
keted in such condition to the consumer, who has the option to finish the 
article (with paint, stain, etc.) or use it in an unfinished manner. Under 
these circumstances Customs finds that the kits in an “unfinished” con- 
dition (without stain and lacquer) are also complete for their intended 
use when sent abroad for staining and lacquering. Accordingly, Cus- 
toms is of the opinion that the operations performed abroad under the 
facts in HRL 557161 and HRL 555093 constitute permissible alter- 
ations within the meaning of subheading 9802.0050, HTSUS. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Implementation Act, Pub. L. 
103-82, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs is withdrawing its proposed modification of HRL 
557161. Therefore, the decision in HRL 557161 (Attachment) shall re- 
main in effect. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: November 12, 1997. 


SANDRA L. BELL, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY. 
US. CusSTOMS SERVICE 
Washington, DC, June 28, 1993. 
CLA-2 CO:R:C:S 557161 BLS 
Category: Classification 
Scott E. ROSENOwW, Es@Q 
S. RICHARD SHOSTAK 
STEIN SHOSTAK SHOSTAK & O’HARA 
1620 L Street, N.W. 
Washington, DC 20036-5605 


Re: Applicability of subheading 9802.00.50, HTSUS, to wooden shutters sent to Mexico 
for painting; Royal Bead; Amity; Modification of HRL 555093; Reconsideration and 
Modification of NY 873889. 

GENTLEMEN 

This isin reference to a request for reconsideration dated February 22, 1993, on behalf of 
Ohline Corporation, of NY 873889, dated May 26, 1992. You request that wooden interior 
window shutters sent to Mexico for painting or staining be granted the partial duty exemp- 
tion under subheading 9802.00.50, HTSUS. 

Facts: 

Ohline manufactures wooden shutters wholly for use in interior settings, such as in 
homes or offices. Generally these shutters are custom-made to the purchaser’s specifica- 
tions and requirements. When an order is received for shutters which are to be painted or 
stained a specific color, the completed shutters are exported to Mexico. In Mexico, the shut- 
ters undergo a process of inspection, preparation and application of several coats of paint or 
stain (hereinafter “paint” ). This process includes light sanding and repairing between ap- 
plications of paint. Following these operations, the shutters are returned to the U.S. where 
the necessary hardware will be attached. The shutters are then packaged and shipped to 
the purchaser. 

Ohline also sells shutters unpainted, in an “unfinished” condition. While painted shut- 
ters constitute the majority of the interior shutters sold in the U.S., counsel notes that the 
unfinished market constitutes a significant portion of overall sales. 


Issue: 


Whether the interior wooden shutters will be eligible for the partial duty exemption un- 
der subheading 9802.00.50, HTSUS, when imported into the US. 


Law and Analysis: 


Subheading 9802.00.50, HTSUS, provides for the assessment of duty on the value of re- 
pairs or alterations performed on articles sent abroad for that purpose. However, the ap- 
plication of this tariff provision is precluded in circumstances where the operations 
performed abroad destroy the identity of the articles or create new or commercially differ- 
ent articles. See A.F. Burstrom v. United States, 44 CCPA 27, C.A.D. 631 (1956), aff'd, C.D. 
1752, 36 Cust. Ct. 46 (1956); Guardian Industries Corporation v. United States, 3 CIT 9 
(1982), Slip Op. 82-4 (Jan. 5, 1982). Subheading 9802.00.50, HTSUS, treatment is also pre- 
cluded where the exported articles are incomplete for their intended use and the foreign 
processing operation is a necessary step in the preparation or manufacture of finished ar- 
ticles. Dolliff & Company, Inc. v. United States, 81 Cust. Ct. 1, C.D. 4755, 455 F Supp. 618 
(1978), aff'd, 66 CCPA 77, C.A.D. 1225, 599 F2d 1015 (1979). 

In the instant case, you argue that the shutters are complete for their intended use be- 
fore being exported to Mexico to be painted, and that the processing in Mexico neither de- 
stroys the identity of the article nor creates a new or different article of commerce. 
Specifically, you point out that at the time of exportation, the shutters are ready to perform 
their function of providing privacy and controlling light and ventillation. You note that 
painting serves only a decorative purpose, and has no effect upon these uses. Accordingly, 
you contend that unfinished shutters are completed articles of commerce, and that their 
identity as interior shutters of wood is unaffected by the processing in Mexico. 

In Headquarters Ruling Letter (HRL) 555093, dated April 26, 1989, wooden parts of fur- 
niture kits were to be sent to Mexico to be stained, lacquered and packaged, and then re- 
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turned to the U.S. for retail sale. Some of the kits were sold “unfinished” (without stain or 
lacquer) to some of the same retailers who purchased the finished kits. We held in that case 
that the articles were incomplete for their intended use when sent to Mexico for processing. 

In Amity Fabrics v. United States, Inc., 43 Cust. Ct. 64, C.D. 2104 (1959), “pumpkin” col- 
ored velveteen fabric was sent abroad for redyeing it black since “pumpkin” was not in 
fashion. The redyeing did not change the use of the fabric and it was offered for sale to the 
same trade. In that case, the court held that the redyeing constituted an alteration under 
par. 1615(g) of the Tariff Act of 1930 (the precursor to item 806.20, TSUS, which, in turn, is 
the precursor of subheading 9802.00.50, HTSUS). 

In Royal Bead Novelty Co. Inc. v. United States, C.D. 4353, 68 Cust. Ct. 154, 342 F Supp. 
1394 (1972), glass beads were sent abroad for a coating process which imparted an “Aurora 
Borealis” finish. Both the coated and uncoated beads were used interchangeably in making 
costume jewelry, however, this “rainbow” finish was currently in fashion while there was a 
lack of demand for the uncoated beads. The coated beads sold for a price approximately 
20 percent higher than the uncoated version. 

In relying on the rationale in Amity Fabrics, the court stated as follows: 


sok x 


* the identity of the articles in question was not lost or destroyed in the coating 
process and no new articles were created; beads came out and beads came back. More- 
over, there was no change in the size, shape, or manner of use in making articles of 
jewelry. The sole change was in the finish in that the imported beads now possessed a 
rainbow-like luster. This did not change their quality, texture, or character.” 


Accordingly, the court held that the processing abroad constituted an alteration under 
Item 806.20, TSUS. 

Applying the court’s reasoning in Royal Bead, we find in the instant case that the proc- 
essing in Mexico constitutes an alteration within the meaning of subheading 9802.00.50, 
HTSUS. Initially, we note that the use of the shutters, to provide privacy, light and ventilla- 
tion, is unchanged whether the articles are painted, or remain unfinished. Thus, the ar- 
ticles are complete for their intended use when exported to Mexico. As in Royal Bead, the 
processing abroad results only in a change in appearance of the shutters, but not in func- 
tion, character, or identity. What is sent abroad are wood interior window shutters, mar- 
ketable in the condition as exported, and what is returned are the same articles, available to 
the same class of customers, albeit enhanced in appearance, and priced accordingly. It is 
noted that, both in Amity and in Royal Bead, the court relied upon the fact, as in this case, 
that the exported article was also sold in its condition as exported. 

As a result of our determination, the wooden furniture parts in HRL 555093 which are 
exported for staining, lacquering, and packaging, and are also sold in an unfinished condi- 
tion, are considered completed articles of commerce at the time of exportation. Accordingly, 
we now find that the stained and lacquered furniture parts are entitled to the partial duty 
exemption under subheading 9802.00.50, HTSUS upon importation. HRL 555093 is modi- 
fied accordingly. 


Holding: 


Interior wood shutters sent to Mexico for staining or painting and also sold in an “unfin- 
ished” condition are eligible for the partial duty exemption under subheading 9802.00.50, 
HTSUS, upon return to the U.S. This assumes compliance with the documentation re- 
quirements of section 10.8, Customs Regulations (19 CFR 10.8). HRL 555093, dated April 
26, 1989, is modified to the extent that it disallowed Item 806.20, TSUS (precursor of sub- 
heading 9802.00.50, HTSUS) treatment to wooden furniture parts also sold in an “unfin- 
ished” condition and sent abroad for staining and lacquering. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF 9-PIECE KITCHEN TOOL SET 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of a 9-piece kitchen tool set. Notice of the proposed revocation was 
published on October 22, 1997, in the CUSTOMS BULLETIN, Volume 31, 
Number 43. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 16, 1998. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On October 22, 1997, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 31, Number 48, proposing to revoke New York ruling 
(NY) A85919, issued on August 7, 1996, which concerned the tariff clas- 
sification of a 9-piece kitchen tool set. Only one (1) comment was re- 
ceived in response to the notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 [19 US.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NY A85919 to reflect the proper classifica- 
tion of the 9-piece kitchen tool set as a retail set with the essential 
character imparted by the chrome-plated metal utensils under sub- 
heading 8215.20.00, HTSUS. Headquarters ruling 960223, revoking 
NY A85919, is set forth as an attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10.(c)(1)). 


Dated: November 26, 1997. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, November 26, 1997. 


CLA-2 RR:CR:GC 960223 HMC 
Category: Classification 
Tariff No. 8215.20.00 
Mr. KIM YOUNG 


CusTOMS AFFAIRS MANAGER 
BDP INTERNATIONAL, INC 
2721 Walker NW 

Grand Rapids, MI 49504 


Re: 9-piece kitchen tool set; Subheadings 8215.20.00 and 6912.00.48; spoons, forks, ladles, 
skimmers, cake-servers, fish-knives, butter-knives, sugar tongs and similar kitchen 
or tableware; other sets of assorted articles; GRI 3(b); Explanatory Notes (VIII) and 
(X) to GRI 3(b); NY 859031; A85919, revoked. 


DEAR MR. YOUNG: 

This is in response to your letter, dated November 22, 1996, on behalf of Meijer, Inc., re- 
questing reconsideration of New York Ruling (NY) A85919, dated August 7, 1996. In NY 
A85919, Customs classified a 9-Piece Kitchen Tool Set (kitchen set), under subheading 
6912.00.48 of the Harmonized Tariff Schedule of the United States (HTSUS), as other ta- 
bleware and kitchenware of ceramic. It was determined that the merchandise was a set 
with the essential character imparted by the ceramic jug which holds the kitchen tools. A 
sample was submitted with your letter. 

Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 1625(c)(1)], as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057 (1993), notice of the proposed 
revocation of NY A85919 was published on October 22, 1997, in the CUSTOMS BULLETIN, 
Volume 31, Number 43. Only one (1) comment was received, which disagreed with Cus- 
toms proposed classification. 


Facts: 
The merchandise consists of the following nine kitchen tools: 
a) chrome-plated metal cooking turner, soup ladle, whisk, and cooking fork with 


plastic handles; 
b) plastic cooking turner, cooking spoon, and slotted spoon with chrome-plated met- 
al centers and a rubber scraper; 
c) a ceramic jug of stoneware that measures approximately 7 inches high by 4% 
inches along its top portion. 
The provisions under consideration are as follows: 


8215 Spoons, forks, ladles, skimmers, cake-servers, fish-knives, butter- 
knives, sugar tongs and similar kitchen or tableware; and base metal 
parts thereof: 

8215.20.00 Other sets of assorted articles * * *. The rate of duty applicable to 

that article in the set subject to the highest rate of duty 


* * * * * * * 


6912.00 Ceramic tableware, kitchenware, other household articles and toilet ar- 
ticles, other than of porcelain or china: 
Tableware and kitchenware: 
Other: 
Other: 
Other: 
6912.00.48 10.5% 


Issue: 


Whether the 9-piece kitchen tool set is classifiable as other sets of assorted articles under 
subheading 8215.20.00, HTSUS, or as a set having the essential character of the ceramic 
milk jug under subheading 6912.00.48, HTSUS. 
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Law and Analysis: 


Merchandise is classifiable under the HTSUS, in accordance with the General Rules of 
Interpretation (GRIs). GRI 1 states in part that for legal purposes, classification shall be 
determined according to the terms of the headings and any relative section or chapter 
notes, and provided the headings or notes do not require otherwise, according to GRIs 2 
through 6. 

NY A85919 held that the kitchen set was described in heading 6912.00, HTSUS, which 
provides for ceramic tableware, kitchenware, other household articles and toilet articles, 
other than of porcelain or china. It found that the merchandise was a set with the essential 
character imparted by the ceramic jug. You contend that the utensils, not the ceramic jug, 
impart the essential character to the set. 

There is no dispute that the ceramic jug is described in heading 6912.00. We also note 
that the other tools are described by various headings of the HTSUS. The plastic tools are 
prima facie classifiable in Chapter 39, the chrome-plated tools in Chapter 82 and the rub- 
ber scraper in Chapter 40. Since the kitchen set is described in part by two or more head- 
ings of the HTSUS, we must apply GRI 3(b). 

GRI 3(b) states that mixtures, composite goods consisting of different materials or made 
up of different components, and goods put up in sets for retail sale, which cannot be classi- 
fied by reference to 3(a), shall be classified as if they consisted of the material or component 
which gives them their essential character, insofar as this criterion is applicable. Since we 
have various items sold together, we must first determine if we have a set put up for retail 
sale. 

The Harmonized Commodity Description And Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized system. While not legally binding 
on the contracting parties, and therefore not dispositive, the ENs provide acommentary on 
the scope of each heading of the Harmonized System and are thus useful in ascertaining the 
classification of merchandise under the System. Customs believes the Notes should always 
be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

Explanatory Note (X) to GRI 3(b), at page 5, states that the term “goods put up in sets for 
retail sale” shall be taken to mean goods which: 


(a) consist of at least two different articles which are, prima facie, classifiable in dif- 
ferent headings. 

(b) consist of products or articles put up together to meet a particular need or carry 
out a specific activity; and 

(c) are put up in a manner suitable for sale directly to users without repacking (e.g., 
in boxes or cases or on boards). 


In this instance, we believe the kitchen set meets the ENs definition of “goods put up in 
sets for retail sale” because it: (1) consists of at least two different articles which are, prima 
facie, classifiable in four different headings; (2) consists of articles put up together to carry 
out the specific activity of food preparation in that the tools and the ceramic jug will be used 
together or in conjunction with one another; and, (3) the articles are put up in a manner 
suitable for sale directly to users without repacking. We thus believe that the kitchen set 
qualifies as a set of GRI 3(b). Accordingly, we must determine which item imparts the es- 
sential character to the set. 

Explanatory Note (VIII) to GRI 3(b), at page 4, states that the factor which determines 
essential character will vary as between different kinds of goods. It may, for example, be 
determined by the nature of the material or component, its bulk, quantity, weight or value, 
or by the role of a constituent material in relation to the use of the goods. 

You claim that since there are four utensils each made of chrome-plated metal and plastic 
with a unit value of .45 cents each, classification should be done according to GRI 3(c). We 
disagree with this analysis. We note that the sample provided contained one ceramic jug, 
four chrome-plated metal utensils, three utensils made of nylon and a rubber scraper and 
not four utensils each of metal and plastic. This is also the description provided in the pack- 
aging. We agree that the utensils impart the essential character to the kitchen set since the 
utensils would be the items used to perform the main function of food preparation. Howev- 
er, we do not agree with your assessment that no one of the utensils impart the essential 
character to the set. 

We believe that the set is classifiable according to GRI 3(b) since the chrome-plated metal 
utensils are the most visually, numerically and structurally significant components of the 
set. There are more chrome-plated metal utensils than those of plastic or rubber. We thus 
find that the set should be classified according to the chrome-plated metal utensils, which 





388 CUSTOMS BULLETIN AND DECISIONS, VOL. 31, NO. 51, DECEMBER 17, 1997 


impart the essential character to the tools and the set as a whole. See NY 859031 for a simi- 
lar decision. 

The comment received contends that the ceramic jug imparts the essential character to 
the set because it is the most visual component of the set. It is stated that the kitchen tools 
add purchasing power to the set and that the set is sold as a decorative structure due to the 
jug and not the tools within. Accordingly, the set should be classifiable under heading 6912, 
HTSUS. 

As stated above, it is our opinion that the role of the tools in the set imparts the essential 
character. The set’s name is indicative that the set will be purchased for its tools and not for 
the ceramic jug. The 9-piece kitchen tool set is therefore classifiable with the chrome- 
plated metal utensils imparting the essential character. The set is classifiable under sub- 
heading 8215.20.00, HTSUS, as other sets of assorted articles. The duty, under this 
subheading, is the rate of duty applicable to that chrome-plated metal article in the set sub- 
ject to the highest rate of duty. 


Holding: 


The9-piece kitchen tool set is provided for in heading 8215, HTSUS. They areclassifiable 
under subheading 8215.20.00, HTSUS, as “Spoons, forks, ladles, skimmers, cake-servers, 
fish-knives, butter-knives, sugar tongs and similar kitchen or tableware; and base metal 
parts thereof: Other sets of assorted articles * * *. The rate of duty applicable to that article 
in the set subject to the highest rate of duty. 


Effect on Other Rulings: 
NY A85919, dated August 7, 1996, is revoked. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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ALCAN ALUMINUM CoRrpP, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 9409-00539 


[Upon imposition of processing fees on merchandise imported from Canada, judgment 
for the defendant. ] 


(Decided November 21, 1997) 


Barnes, Richardson & Colburn (Rufus E. Jarman, Jr. and Frederic D. Van Arnam, Jr.) 
for the plaintiff. 


Frank W. Hunger, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, U.S. De- 
partment of Justice (Amy M. Rubin); and Office of the Assistant Chief Counsel, Interna- 


tional Trade Litigation, U.S. Customs Service (Mark G. Nackman), of counsel, for the 
defendant. 


OPINION AND ORDER 


AQUILINO, Judge: This action, which has been designated a test case 
within the meaning of CIT Rule 84(b), contests imposition of merchan- 
dise-processing fees on imports from Canada at a rate allegedly at odds 
with the Free Trade Agreement in effect between that country and the 
United States on the dates of entry. The fees collected by the U.S. Cus- 
toms Service were 0.19 percent ad valorem pursuant to 19 U.S.C. 
§58c(a) (1993), while the plaintiff relies on the mandate of subsection 
58c(b)(10) that such a fee be in accordance with article 403 of the Agree- 
ment, ergo 0.038 percent ad valorem. 


I 


The salient facts have either been stipulated by the parties in the pre- 
trial order or adduced at trial. They include: 


4. The imported items at issue are unwrought aluminum ingots 
imported directly from Canada. 
5. The[y] * ** are classifiable under subheading 7601.10.60, 


HTSUS, if not alloyed[,] and under subheading 7601.20.90, 
HTSUS, if alloyed. 
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6. The primary purpose of the imported merchandise is to * * * be 
further processed * * * into wrought aluminum articles. 
* * * * * * * 


9. The * * * Customs Service required the imported merchandise 
to be entered as goods not originating in the territory of Canada. 

10. The[y] * * * contain an additive comprised of aluminum, tita- 
nium and boron (the “Additive”). 

11. The Additive is the product of a country not * * * Canada or 
the United States[ ]. 

12. At least one percent of the weight of the Additive is attribut- 
able to the titanium and boron, with the remainder consisting of 
pure unwrought aluminum. 


14. Ifthe Additive were not present in the imported merchandise, 
it would have been treated by Customs as goods originating in * * * 
Canada. 

* * * ok * * ok 

16. The aluminum in the Additive acts only as a carrier for the 
Active Ingredients. 

17. Because titanium and boron have low solubility in molten alu- 
minum, the[y] * * * can not be added directly to the melt from 
which the imported ingots are cast. Therefore, to achieve the uni- 
form dispersion of the[m] * * * throughout the imported merchan- 
dise during its manufacture, the titanium and boron are first 
dissolved in a small amount of pure aluminum and the combination 
of aluminum carrier and titanium and boron are then added to the 
melt. 


19. The Additive constitutes less than one percent, by weight and 
value, of the imported merchandise. 
* * * * * BY * 


27. Aluminum producers add grain refiners during * * * casting 
* * * to control crystal formation during solidification, reduce ingot 
cracking, promote the flow of the molten metal, reduce porosity, 
create better homogeneity of the finished product, promote better 
mechanical deformation characteristics, improve the mechanical 
properties of the aluminum, and reduce cost by increasing yields. 

28. Titanium (Ti) and boron (B) * * * are added to the aluminum 
in order to refine the as-cast grain size. * * * TiAlgand TiBg[ ]are 
micron sized particles present in the additive. TiAls particles par- 
tially dissolve in the aluminum, and also react with TiBg, which 
does not dissolve, to form very potent nuclei for grain nucleation. 

29. In general, fine-grained aluminum is stronger than coarse- 
grained aluminum. * * * 


Pretrial Order, Schedule C. 
All liquidated duties and the fees relating to the foregoing merchan- 
dise having been paid, and the administrative protest process having 


1 See also trial transcript (“Tr.”), pp. 53, 71, 75-76, 94, 121, 125-26, 131-32, 195-97. 
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run its course, this court is now properly possessed of jurisdiction pur- 
suant to 28 U.S.C. §1581(a). 


II 


The dispositive issues, as posited by the plaintiff, are whether the 
principle de minimis non curat lex counsels disregard of the grain refin- 
er in determining that the aluminum qualified for a reduced processing 
fee under the Free Trade Agreement with Canada? or whether either a 
tariff shift or substantial transformation made that additive a good orig- 
inating there. See id., Schedule F-1; Plaintiff's Pretrial Brief, p. 8. 


A 


The plaintiff has conceded from the beginning that neither CFTA and 
the official records of its negotiation nor the United States-Canada 
Free-Trade Agreement Implementation Act of 1988, Pub.L. No. 
100-449, 102 Stat. 1851, and its legislative history “contain[ |] any ref- 
erence to the de minimis principle.” Complaint, paras. 31, 32. See also 
Pretrial Order, Schedule C, para. 32. It is also true, as the plaintiff points 
out, that this principle that the law does not concern itself about trifles® 
has found application in court and also in legislation, administrative 
regulation and even international accord. See, e.g., Seeburger v. Schle- 
singer, 152 U.S. 581 (1894); Wisconsin Dep’t of Revenue v. Wm. Wrigley, 
Jr. Co., 505 US. 214 (1992); Overton & Co. v. United States, 
5 Ct.Cust.Appls. 183, T.D. 34822 (1914); United States v. Cavalier Ship- 
ping Co., 60 CCPA 152, C.A.D. 1103, 478 F2d 1256 (1973); Washington 
Red Raspberry Comm’n v. United States, 859 F.2d 898 (Fed.Cir. 1988); 
Canada Dry Ginger Ale, Inc. v. United States, 43 Cust.Ct. 1, C.D. 2094 
(1959); Carlisle Tire & Rubber Co. v. United States, 10 CIT 301, 634 
F.Supp. 419 (1986); 19 C.F R. §353.6, $355.7 (1993). Indeed, the principle 
is embedded in the North American Free Trade Agreement (“NAF- 
TA”)*, which supplanted CFTA effective January 1, 1994°, and in the 
statute which the U.S. Congress enacted to effectuate this accord. See 
North American Free Trade Agreement Implementation Act, Pub. L. 
No. 103-182, §202(e), 107 Stat. 2057, 2076-78 (1993). 

The threshold issue raised by the plaintiff thus requires the court to 
first consider the language of CFTA and its related legislation and, only 
if ambiguity exists, then any reported intent of those who negotiated or 
drafted the controlling provisions. Paragraph 1 of article 301 of the 


2 The text of this agreement, which entered into force January 1, 1989 and which is referred to sometimes hereinaf- 
ter by the acronym “CFTA’, is reproduced in 27 International Legal Materials (“I.L.M.”), p. 293 et seq. (1988) 

The merchandise covered by this action entered the United States in 1993, and article 403, section 3 of CFTA com- 
mitted the U.S. government to 


eliminate existing customs user fees on goods originating in the territory of Canada according to the following 
schedule 
* * * d) with respect to goods entered or withdrawn from warehouse for consumption on or after January 1, 
1993, the user fee shall be 20 percent of the user fee otherwise applicable on that date; * * * 
As already pointed out, that fee at that time, in accordance with 19 U.S.C. §58c(a), was 0.19 percent ad valorem, hence 
plaintiff's claim that the fees for its imports should have been only 0.038 percent ad valorem 
3 Black’s Law Dictionary, p. 431 (6th ed. 1990). 
4 See 32 I.L.M., pp. 296, 352-53 (Art. 405) (1993). 


5 See id. at 297 (Art. 103) and at 702 (Art. 2203); North American Free Trade Agreement Implementation Act, Pub 
L. No. 103-182, §107, 107 Stat. 2057, 2065-66 (1993). 
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Agreement set forth the general rule that “Goods originate in the terri- 
tory of a Party if they are wholly obtained or produced in the territory of 
either Party or both Parties.” Section 202(a)(1) of the implementation 
act provided, in part: 


For purposes of implementing the tariff treatment contemplated 
under the Agreement, goods originate in the territory of a Party if— 


) they are wholly obtained or produced in the territory of 
either Party or both Parties; * * *. 


102 Stat. at 1856, 19 U.S.C. § 2112 note (1993). Section 104 of the act tied 
CFTA to the Harmonized System of classification of merchandise, and a 
general note of the Harmonized Tariff Schedule of the United States 
(“HTSUS”) governing products for special tariff treatment thereunder, 
in referring to the act, stated, again in pertinent part, that 


goods imported into the customs territory of the United States are 
eligible for treatment as “goods originating in the territory of Cana- 
da” — if— 


1) they are goods wholly obtained or produced i in the territo- 
ry u Canada and/or the United States * * * 


In Xerox Corporation v. United States, 41 F.3d 647, 652 (Fed.Cir. 
1994), cert. denied, 116 S.Ct. 72 (1995), the court explained that, in 


construing a treaty, the terms thereof are given their ordinary 
meaning in the context of the treaty and are interpreted, in accor- 
dance with that meaning, in the way that best fulfills the pur poses 
of the treaty. See United States v. Stuart, 489 U.S. 353, 365-66 * 
(1989) (interpreting a treaty to carry out the intent or expectations 
of the signatories); ); Kolovrat v. Oregon, 366 U.S. 187, 193-94 * 
(1961)(a treaty should be interpreted to carry out its purpose). As 
discussed in Sumitomo Shoji America, Inc. v. Avagliano, 457 U.S. 
176 * * * (1982), the court’s role is “limited to giving effect to the 
intent of the Treaty parties.” See generally Restatement (Third) of 
Foreign Relations Law of the United States, Part III, Introductory 
Note at 144-145 (1987). The judicial obligation is to satisfy the 
intention of both of the signatory parties, in construing the terms of 
a treaty. Valentine v. United States, 299 U.S. 5, 11 * * * (1936)(“it is 
our duty to interpret [the treaty] according to its terms. These must 
be fairly construed, but we cannot add or detract from them.”) 


6 HTSUS General Note 3(c)(vii)(B) (1993) ) (underscoring in original). This note 3(c)(vii) further ~ vided 


(L) As used in subdivision (c)(vii)(B) of this note, the phrase “goods wholly obtained or produced in the territory 
of Canada and/or the United States” means— 

(1) mineral goods extracted in the territory of Canada and/or the United States, 

(2) goods harvested in the territory of Canada and/or the United States, 

(3) live animals born and raised in the territory of Canada and/or the United States, 

(4) fish, shellfish and other marine life taken from the sea by vessels registered or recorded with Canada and 
flying its flag, 

(5) goods produced on board factory ships from the marine life referred to in subparagraph (4) provided such 
factory ships are registered or recorded with Canada and fly its flag, 

(6) goods taken by Canada or a Canadian national or e nterprise from the seabed or beneath the se abed out 
side territorial waters, provided that Canada has rights to exploit such seabed, 

(7) goods taken from space provided they are obtained by Canada or a Canadian national or enterprise and 
not processed in a third country, 

(8) waste and scrap derived from manufacturing operations and used goods, provided they were collected in 
the territory of Canada and/or the United States, and are fit only for the recovery of raw materials, and 

(9) goods produced in the territory of Canada and/or the United States exclusiv ely from goods referred to in 
subparagraphs (1) to (8), inclusive, or from their derivatives, at any stage of production. 

(Underscoring in original) 
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Unless the treaty terms are unclear on their face, or unclear as 
applied to the situation that has arisen, it should rarely be neces- 
sary to rely on extrinsic evidence in order to construe a treaty, for it 
is rarely possible to reconstruct all of the considerations and com- 
promises that led the signatories to the final document. * * * 


The same, of course, can and has been said for judicial review of domes- 
tic enactments. Hence, the “normal source for determining legislative 
intent is the statutory language itself, ‘which is presumed to be used in 
its normal sense, in the absence of proof of a special meaning in the 
trade.’” Holford USA Ltd. v. United States, 19 CIT ___, , 912 
F.Supp. 555, 561 (1995), quoting United States v. Esso Standard Oil Co., 
42 CCPA 144, 151 ( 1955). If a particular word is not defined, a court will 
“normally construe it in accord with its ordinary or natural meaning.” 
Smith v. United States, 508 U.S. 228, 228, reh’g denied, 509 U.S. 940 
(1993), citing Perrin v. United States, 444 U.S. 37, 42 (1979). 

The language at issue herein and quoted above, on its face, is clear. 
Though not exactly in haec verba from one level of adoption to the next, 
the principle for which it stands is hardly ambiguous or susceptible to 
interpretive disagreement.’ The dispositive word “wholly” is defined by 
Webster’s Third New International Dictionary of the English Language 
Unabridged (1993) at page 2612 to mean: 


1: to the full or entire extent: without diminution or reduction: AL- 
TOGETHER, COMPLETELY, TOTALLY * * * 2: To the exclusion 
of other things: SOLELY * * *. 


See also Funk & ae a New Standard Dictionary of the English Lan- 
guage, p. 2710 (1930); Webster’s New International Dictionary of the 
English Language (Unabridged), p. 2922 (2d ed. 1945). Such defini- 
tion(s) leave little room to gainsay sole Canadian content for special tar- 
iff treatment.® 

Nonetheless, the plaintiff contends that it is “beyond debate that the 
goal of the CFTA was to eliminate trade barriers, not to create them.”? 
The court concurs, but this does not necessarily compel the relief prayed 
for. While CFTA article 403 was in furtherance of this goal, the fact that 
it established a schedule for the gradual reduction of fees of the kind con- 
tested herein scarcely signifies intent that de mininis play any role dur- 
ing that timeframe. Indeed, the plaintiff did not give any indication at 
trial (or in its thorough papers presented both before and after) that the 
government of Canada or its negotiators considered imposition of the 
fees violative of their understanding, nor has this court otherwise dis- 
cerned any such reaction. 


7 Perhaps the word “only” was added to the HTSUS General Note 3(c)(vii)(B) promulgation as emphasis in this re- 
1 


garc 
© To quote from the regulation of Customs with regard to originating goods: 
(a) Gene: 


veral. For purposes of eligibility for a preference under the Agreement, goods may be regarded as originat- 
ing goods if 


(1) Wholly of Canadian or United States origin. The goods are wholly obtained or - opoeeee in the Territory of 
Canada or the United States, or both, as set forth in General Note 3(c), HTSUS 


19 C.ER. § 10.303(a)(1) (1993) (italics in original) 
9 Plaintiff's Pretrial Brief, p. 10, referring to CFTA Art. 102 and section 2 of its implementation act, 102 Stat. at 1852 
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The plaintiff does point to instances during the time CFTA was in ef- 
fect when U.S. Customs did not decline preferential treatment of im- 
ports from other neighboring countries due to minimal content from 
elsewhere in the world. The examples proffered are HQ 544195 (Feb. 27, 
1990) and HQ 556798 (Sept. 23, 1993). The first granted duty-free treat- 
ment under the Carribean Basin Economic Recovery Act, 19 U.S.C. 
§2701 et seq., for ethanol produced in St. Kitts for use as canned heating 
fuel or charcoal lighter upon mixture with a U.S.-produced gelling agent 
in amounts by volume of 3.5 and .75 percent, respectively. The second 
ruled, among other things, that latex gloves made in Malaysia and in- 
cluded in some catheterization sets assembled in México for export to 
the United States, and which ranged from .63 to 5.0 percent of the total 
value of the various sets, represented de minimis elements thereof and 
therefore did not defeat the “product of” requirement of the General- 
ized System of Preferences, 19 U.S.C. § 2461 et seq.1° Whereupon the 
plaintiff asks: 


* * * Tf Customs applies the de minimis principle in determining 
eligibility for special tariff treatment under the GSP or CBERA 
* * * neither of which contain an express de minimis exception, 


why does it not also apply this common law doctrine in determining 
eligibility under the CFTA?"! 


Suffice it to answer that the U.S. government has discretion in 
administering the law governing imports (and also relations with their 
foreign sources) but only as delineated by the components of that law. 
Plaintiffs counsel contend that nothing in the law implicated at bar spe- 
cifically precluded the de minimis principle, which was also the case un- 
der GSP and CBERA. This court cannot and therefore does not 
conclude, however, that the components quoted and discussed hereto- 
fore mandated resort thereto—or that, in failing to do so, Customs ei- 
ther abused its discretion or violated the law.!* Indeed, by the time of 
plaintiff's entries, the NAFTA negotiators had decided to make de mini- 
mis non curat lex a specific principle of their superseding trade agree- 
ment. And to quote commentary in this regard: 


One problem encountered by certain producers under the FTA 
was that goods produced in Canada * * * did not qualify for free 
trade treatment because a non-originating component of insignifi- 
cant value did not undergo the required change in tariff classifica- 


10 To its Reply to Defendant’s Post-Trial Memorandun, the plaintiff, whose motion for leave to file this brief is here- 
by granted, also appends a copy of HQ 556451 (Jan. 28, 1992), holding, in part, that a magnifier produced in Hong Kong 
and valued at $0.25 and an eye dropper made in Taiwan and valued at $0.08 and included in a laboratory kit otherwise 
made in Israel for children at a total value of $10.85 did not foreclose duty-free treatment under this Generalized Sys- 
tem of Preferences. 

11 Plaintiff's Reply, p. 10. 


12 The court notes in passing defendant’s position that Alcan’s grain refiners, in reality, may not bede minimis since 
they perform a “commercially significant function”. Cf. Tr. at 113, 159, 201. According to the defendant, not only must 
the relative amount of such additive be low, its function(s) must be found “insignificant, irrelevant, trifling, of no com- 
mercial value, and unrelated to the main purpose of the imported merchandise.” Defendant’s Pretrial Memorandum, 
p. 25. The plaintiff responds that the proper test is not whether the refiners are commercially significant in the finished 
product, but rather whether they impart the “exact characteristic which is the primary use characteristic.” Plaintiff's 
PostTrial Memorandum, p. 30, quoting Aceto Chemical Co. v. United States, 75 Cust.Ct. 167, 408 FSupp. 1389, C.D. 
4625 (1975), aff'd, 553 F2d 685 (CCPA 1977). In Alcan’s view, the additive does not impart that characteristic, “that is 
done by the aluminum and any alloying elements that have been added.” Jd. at 31. 
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tion as prescribed in the FTA rules of origin. As the FTA did not 
contain a relieving provision which would apply in these circum- 
stances, the finished good did not qualify for free trade treatment. 

NAFTA addresses the issue with a de minimis rule. With certain 
exceptions, a good will be considered to be an originating good, even 
if certain non-originating materials do not undergo the required 
change in tariff classification * * *. 


Baker & McKenzie, NAFTA Handbook, 1305, pp. 41-42 (CCH 1994). 


B 


The required change in tariff classification to which this commentary 
refers is formulated as follows in paragraph 2 of CFTA article 301, to wit: 


* * * [GJoods originate in the territory of a Party if they have been 
transformed in the territory of either Party or both Parties so as to 
be subject to a change in tariff classification as described in Annex 
301.2 * * * , and they meet the other conditions set out in that An- 
nex. 


27 I.L.M. at 295. Among those conditions in that Annex are that the 
Harmonized System be the basis of classification and that any goods 
transformed in Canada not undergo any subsequent processing or as- 
sembly elsewhere. See id. at 297. 

The evidence does not show any subsequent manufacture. The plain- 
tiffargues that the titanium and boron, the active ingredients in Alcan’s 
imported grain refiners!’, impart the “essential character” thereof, 
whereupon it refers to HTSUS General Rule of Interpretation (“GRI”) 
3(b) to the effect that 


Mixtures, composite goods consisting of different materials or 
made up of different components * * *, which cannot be classified 

by reference to 3(a), shall be classified as ifthey consisted of the ma- 
terial or component which gives them their essential character 

In other words, the gist of plaintiff's position appears to be that the grain 
refiners entered Canada as titanium and articles thereof, classifiable 
under chapter 81 of its harmonized Customs Tariff. And the parties 
have stipulated that the Alcan merchandise, containing that additive, 
entered the United States, classifiable under chapter 76 of the HTSUS. 
It is well-settled, however, that when HTSUS headings and chapter 
notes are dispositive GRI 1 governs, and courts need not refer to subor- 
dinate rules of interpretation. See, e.g., Pima Western, Inc. v. United 
States,20CIT___,__—_—«, 915 FSupp. 399, 403 (1996). That first inter- 
pretive rule is that, “for legal purposes, classification shall be deter- 
mined according to the terms of the headings and any relative section or 
chapter notes”. Note 3 to HTSUS section XV (Base Metals and Articles 


13 Tt was adduced at trial that their aluminum carrier comes in various forms, including rod and “waffle”. Plaintiff's 
exhibit 22 is a piece of rod, composed of 5 percent titanium, 1 percent boron and 94 percent aluminum, while exhibit 23 
(in waffle form) has 90 percent aluminum, 10 percent titanium and no boron. See Tr. at 61, 60. See also Plaintiff's Ex- 
hibit 1-I. See generally Plaintiff's Exhibits 4, 6, 10, 16; Defendant’s Exhibits F, G, H. To the extent grain refiner was 
added to the individual products at bar, the aluminum medium was in rod form. Compare Tr. at 72, 96-97, 99, 110 and 
113 with id. at 62. 





48 CUSTOMS BULLETIN AND DECISIONS, VOL. 31, NO. 51, DECEMBER 17, 1997 


of Base Metal) covers classification of alloys (other than ferroalloys and 
master alloys as defined in chapters 72 and 74), in part, as follows: 


(a) An alloy of base metals is to be classified as an alloy of the met- 
al which predominates by weight over each of the other metals. 

(b) An alloy composed of base metals of this section and of ele- 
ments not falling within this section is to be treated as an alloy of 
base metals of this section if the total weight of such metals equals 
or exceeds the total weight of the other elements present.'4 


And subheading Note 1(b) to Chapter 76 (Aluminum and Articles 
Thereof) defines aluminum alloys as 


Metallic substances in which aluminum predominates by weight 
over each of the other elements, provided that: 

(i) The content by weight of at least one of the other elements 
or of iron plus silicon taken together is greater than the limit 
specified in the * * * table [to subheading Note 1(a)]; or 

(ii) The total content by weight of such other elements ex- 
ceeds 1 percent. 

Given the contents of the grain refiners adduced at trial, they are cov- 
ered by this definition. And, while it is true that a product literally in- 
cluded in a tariff definition may nonetheless be excluded upon a showing 
of legislative intent, “there must be ‘strong and sufficient indications 
that it was the intent of Congress’ to exclude the product at issue”. 
Washington Int’l Ins. Co. v. United States, 24 F.3d 224, 226 (Fed.Cir. 
1994), quoting United States v. Andrew Fisher Cycle Co., 426 F.2d 1308, 
1311 (CCPA 1970). Since those indications are not reflected on the re- 
cord developed herein, and the CFTA contracting parties are bound by 
the Harmonized System, the court concludes that no change in tariff 
classification under their Agreement and that System took place. 


C 


Although the word transformed is contained in CFTA article 301, the 
plaintiff contends that 


the enactment of the CFTA implementing legislation did not abro- 
gate or supersede an importer’s right to have the court apply the 
common law substantial transformation test under these facts.!° 


The court concurs. Cf. 19 C.FR. §134.35 (1993) (Articles substantially 
changed by manufacture); CPC Int'l, Inc. v. United States,20CIT__, 
___, 933 FSupp. 1093, 1102 (1996), reh’g denied, 21 CIT __, 956 
FSupp. 1014, remand aff'd, 21 CIT __, 971 F Supp. 574 (1997): 


* * * NAFTA did not obligate the United States to replace its well 
established Gibson-Thomsen substantial transformation test for 
an ultimate purchaser under [19 U.S.C.] §1304(a), Congress did not 


141 jterature on metals has long defined alloy as a substance having metallic properties and being composed of two 
or more chemical elements of which at least one is an elemental metal. See, e.g., 1 Metals Handbook, Properties and 
Selection of Metals, p. 1 (8th ed. 1961). 


15 Plaintiff's PostTrial Memorandun, p. 38. The defendant objects to plaintiff's raising of this argument as out of 
order, but the court cannot concur in the light of the facts and circumstances of this action, and defendant’s objection is 
thus hereby overruled. 





U.S. COURT OF INTERNATIONAL TRADE 49 


doso under the Implementation Act, and Congress did not intend to 
delegate the authority to do so to Customs. 

Relying on the seminal case referred to, namely, United States v. Gib- 
son-Thomsen Co., 27 CCPA 267, C.A.D. 98 (1940), the plaintiff takes the 
position that grain refiner is a unique and discrete article of commerce, 
which is substantially transformed into a new and different article when 
it is melted into and becomes part of the molten aluminum and then of 
the cast unwrought ingot. Plaintiff's PostTrial Memorandum, pp. 
34-35. Stated another way, both 


the TiAls particles present in the grain refiner and the aluminum 
simply become part of the molten aluminum, and the grain refiner, 
as a discrete commercial article, exists no more, having first become 
molten metal, and then an unwrought aluminum ingot. After solid- 
ification, the remaining TiBg has finished grain refining, and exists 
as a micron-sized particle in the formed ingot. It cannot be removed 
and reused as a grain refiner. 
Id. at 37. The government replies that the TiB2 particles remain intact 
throughout the casting process, serving only as nucleating sites, which 
undergo no physical transformation. See Defendant’s Post-Trial Brief, 
pp. 36-37. 

In applying the test posited by the plaintiff, there “must be trans- 
formation; a new and different article must emerge ‘having a distinctive 
name, character or use.’” Anheuser-Busch Brewing Ass’n v. United 
States, 207 U.S. 556, 562 (1908). This court must also probe “whether 
operations performed on products in the country of exportation are of 
such a substantial nature to justify the conclusion that the resulting 
product is a manufacture of that country.” Ferrostaal Metals Corp. v. 
United States, 11 CIT 470, 473, 664 FSupp. 535, 537 (1987). Several fac- 
tors are considered in the application of this test, including whether sig- 
nificant costs are incurred and/or value added by the process at issue!® 
and whether that process “transforms the import so that it is no longer 
the essence of the final product.” National Juice Products Ass’n v. 
United States, 10 CIT 48, 60, 628 FSupp. 978, 990 (1986), citing United 
States v. Murray, 621 F.2d 1163, 1170 (1st Cir.), cert. denied, 449 U.S. 837 
(1980). 

Here, the grain refiner is dispersed throughout the molten aluminum 
but not transformed substantially during processing. See, e.g., Tr. at 
118, 119, 189, 181-82, 214. Its active ingredients serve as a nucleating 
agent which have 


a role to play just when the metal turns from liquid to solid, as they 
will act as * * * a nucleating site to form a grain. And once the grain 
is formed, they’re captured in the grain and that’s their role. 
Id. at 75. See also id. at 234-35. Cf Plaintiff's Exhibit 7; Defendant’s Ex- 
hibit E. While that role helps to control crystal formation during solidifi- 
cation, reduce ingot cracking, promote the flow of the molten metal, 


16 See, e.g., Superior Wire v. United States, 11 CIT 608, 614, 669 FSupp. 472, 478 (1987), aff'd, 867 F2d 1409 (Fed. 
Cir. 1989) 
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reduce porosity, create better homogeneity of the finished product, pro- 
mote better mechanical deformation characteristics and improve the 
mechanical properties of the aluminum!”, the evidence shows that such 
effects are also possible without the addition of any grain refiner. See Tr. 
at 72, 96, 203. When it is added for the purpose of reducing costs by in- 
creasing yields!®, no complicated or expensive process is involved. In 
short, the evidence does not support plaintiff's premise of substantial 
transformation, given the nature of the merchandise. To the extent one 
could argue there has been at least a change of name, typically such a 
change has not been held dispositive. See, e.g., United States v. Int’l 
Paint Co., 35 CCPA 87, 93-94, C.A.D. 376 (1948). 


Ill 


To summarize the foregoing findings of fact and conclusions of law, 
the court holds that the fees collected by the U.S. Customs Service on 
plaintiff's entries underlying this action were in accordance with CFTA 
and the statutes and regulations relating thereto. Judgment will enter 
accordingly. 


(Ship Op. 97-157) 


PRODUCTOS DE BARRO INDUSTRIALIZADOS, S.A. DE C.V, PLAINTIFF v. 
UNITED STATES, DEFENDANT 


Court No. 88-10-00808 


(Dated November 24,1997) 


JUDGMENT 


MusGRAVE, Senior Judge: Having received and reviewed defendant’s 
response to the April 25, 1997 order of this Court to comply with the 
April 18, 1996 remand order of this Court, and having reviewed the De- 
partment of Commerce’s order in Bricks from Mexico; Amended Revoca- 
tion of the Countervailing Duty Order and Amended Final Results of 
Countervailing Duty Administrative Review, 61 Fed. Red. 26,162 
(1996), and upon consideration of all other papers and proceedings had 
herein, it is hereby: 

ORDERED, ADJUDGED AND DECREED that the Department of Commerce’s 
order is in compliance with the remand instructions of this Court and 
are affirmed, and it is further 

ORDERED, ADJUDGED AND DECREED that, all other issues having been de- 
cided, this case is dismissed. 


17 Pretrial Order, Schedule C, para. 27 
18 See id. 
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(Slip Op. 97-158) 


PRODUCTOS DE BARRO INDUSTRIALIZADOS, S.A. DE C.V,, PLAINTIFF v. 
UNITED STATES, DEFENDANT 


Court No. 90-01-00045 


(Dated November 24, 1997) 


JUDGMENT 


MusGRAVE, Senior Judge: Having received and reviewed defendant’s 
response to the April 25, 1997 order of this Court to comply with the 
April 18, 1996 remand order of this Court, and having reviewed the De- 
partment of Commerce’s order in Bricks from Mexico; Amended Revoca- 
tion of the Countervailing Duty Order and Amended Final Results of 
Countervailing Duty Administrative Review, 61 Fed. Red. 26,162 
(1996), and upon consideration of all other papers and proceedings had 
herein, it is hereby: 

ORDERED, ADJUDGED AND DECREED that the Department of Commerce’s 
order is in compliance with the remand instructions of this Court and 
are affirmed, and it is further 

ORDERED, ADJUDGED AND DECREED that, all other issues having been de- 
cided, this case is dismissed. 


(Slip Op. 97-159) 


CAMARGO CORREA METAIS, S.A., PLAINTIFF v. UNITED STATES, DEFENDANT, 
AND AMERICAN ALLOYS, INC., GLOBE METALLURGICAL, INC., AMERICAN 
SILICON TECHNOLOGIES (FORMERLY SILICON METALTECH, INC.), AND 
SIMETCO, INC., DEFENDANT-INTERVENORS 


Consolidated Court No. 91-09-00641 


[Upon remand from the Court of Appeals for the Federal Circuit, the Court re-examines 
the Final Results of Redetermination Pursuant to Court Remand issued by the Depart- 
ment of Commerce, International Trade Administration, in an antidumping duty deter- 
mination. Held: The remand adjustment for circumstances of sale and the remand 
allocation of GS&A expenses are both supported by substantial evidence and otherwise in 
accordance with law, in compliance with the remand order, and affirmed. The remand res- 
olution of the value-added taxes issue is affirmed in part and remanded in part for redeter- 
mination consistent with this opinion.] 


(Dated November 25, 1997) 


Rogers & Wells (William Silverman and Ryan Trainer) for plaintiff Camargo Correa 
Metais, S.A. 

Law Offices of Royal Daniel, III (Royal Daniel, III and Jeri Beth Katz) for plaintiffs 
Companhia Brasiliera Carbureto De Calcio, Rima Eletrometalurgica, S.A., and Ligas de 
Aluminio, S.A. 
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Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Jeffrey Telep and Reginald 
T. Blades, Jr.); of counsel: Rebecca Rejtman, Office of the Chief Counsel for Import Admin- 
istration, U.S. Department of Commerce, for defendant. 


Baker & Botts (William D. Kramer, Charles M. Darling, IV, and Martin Schaefermeier) 
for defendant-intervenors. 


OPINION 


MusGRAVE, Senior Judge: This case arises from an affirmative anti- 
dumping duty determination conducted by the U.S. Department of 
Commerce, International Trade Administration (“Commerce” or 
“TTA”), and published in the Final Determination of Sales at Less Than 
Fair Value: Silicon Metal from Brazil, 56 Fed. Reg. 26,977 (1991) (“Final 
Determination”). Plaintiffs Camargo Correa Metais, S.A. (“CCM”), 
Companhia Brasiliera Carbureto De Calcio (“CBCC”), Rima Eletrome- 
talurgia,S.A., and Ligas De AluminioS.A., Brazilian producers of silicon 
metals who export their product into U.S. markets, challenged the Final 
Determination in a consolidated action. Camargo Correa Metais, S.A. v. 
United States, et al., 17 CIT 897 (1993) (“Camargo I”). 


BACKGROUND 

In Camargo I, this Court reviewed the ITA’s determination of dump- 
ing margins with respect to each plaintiff and affirmed the Final Deter- 
mination in part but also remanded three issues for further 
consideration. Id. at 911. After receiving comments from the parties on 
its preliminary remand results, the ITA presented this Court with its Fi- 
nal Results of Redetermination Pursuant to Court Remand (Dec. 13, 
1993) (“Final Remand Results”). This Court, believing that the parties 
had no objections to the Final Remand Results, issued a judgment, with- 
out opinion, affirming the Final Remand Results in all respects. Camar- 
go Correa Metais, S.A. v. United States, et al., 18 CIT 330 (1994) 
(“Judgment”). Defendant-intervenors, U.S. manufacturers of silicon 
metal, appealed, and the Court of Appeals for the Federal Circuit 
(“CAFC”) vacated this Court’s Judgment and remanded the case to this 
Court. Camargo Correa Metais, S.A. v. United States, et al., 13 Fed. Cir. 
(T)__, 52 F3d 1040 (1995) (“Camargo IT”). The CAFC held that the 
Judgment alone, which affirmed the Final Remand Results without an 
explanation of the Court’s findings or conclusions, was an insufficient 
record to “provide effective and meaningful appellate review.” Id., 13 
Fed. Cir. (T) at __, 52 F3d at 1043. The CAFC ordered this Court to 
provide a decision containing “a statement of findings of fact and con- 
clusions of law” or “an opinion stating the reasons and facts upon which 
the decision is based.” Jd. (citing 28 U.S.C. § 2645(a) (1988)). The Court 
has jurisdiction over this matter pursuant to 28 U.S.C. § 1581(c) (1994), 


and affirms Commerce’s Final Remand Results in part and remands in 
part. 


STANDARD OF REVIEW 


In reviewing antidumping determinations, the Court “shall hold un- 
lawful any determination, finding, or conclusion found * * * to be un- 
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supported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). Under this 
standard, the Court must first determine whether the agency, in its 
methodology, has given proper effect to the statute that it is charged 
with administering. The Court will “evaluate for reasonableness the 
way in which [an agency] chose to interpret” the statute it is applying. 
Micron Technology, Inc. v. United States, 15 Fed. Cir.(T)_,_ i 117 
F.3d 1386, 1396 (1997); Chevron U.S.A. Inc. v. Natural Resources De- 
fense Council, Inc., 467 U.S. 837, 842-43, 104 S. Ct. 2778, 2781-82, 81 
L.Ed.2d 694 (1983). “As long as the agency’s methodology and proce- 
dures are reasonable means of effectuating the statutory purpose, and 
there is substantial evidence in the record supporting the agency’s con- 
clusions, the court will not impose its own views as to the sufficiency of 
the agency’s investigation or question the agency’s methodology.” Cer- 
amica Regiomantana, S.A. v. United States, 10 CIT 399, 404-05, 636 F. 
Supp. 961, 966 (1986), aff'd, 5 Fed. Cir. (T) 77, 810 F2d 1137 (1987) (cita- 
tions omitted). The Court must then determine whether the agency’s 
determinations or conclusions are supported by substantial evidence, 
which “means such relevant evidence as a reasonable mind might accept 
as adequate to support aconclusion.” Universal Camera Corp. v. NLRB, 
340 U.S. 474, 477, 71 S. Ct. 456, 459, 95 L.Ed. 456 (1951) (citations 
omitted). “[Substantial evidence] is something less than the weight of 
the evidence, and the possibility of drawing two inconsistent conclu- 
sions from the evidence does not prevent an administrative agency’s 
finding from being supported by substantial evidence.” Consolo v. Fed- 
eral Maritime Comm’n, 383 U.S. 607, 620, 86 S. Ct. 1018, 1026, 16 
L.Ed.2d 131 (1966) (citations omitted). The Court will “sustain [an 
agency’s] determination if it is reasonable and supported by the record 
as a whole, including whatever fairly detracts from the substantiality of 
the evidence.” Negev Phosphates, Ltd. v. United States, 12 CIT 1074, 
1077, 699 F. Supp. 938, 942 (1988) (citations omitted). 


DISCUSSION 


In Camargo I, this Court affirmed in part and remanded in part a final 
affirmative antidumping duty determination of exports of silicon metal 
from Brazil. The ITA determined that the Brazilian producers, the 
plaintiffs in this case, were exporting silicon metal to the U.S. where it 
was sold at less than fair value. In a review complicated by extreme hy- 
perinflation in Brazil, the ITA used constructed value (“CV”) to estab- 
lish foreign market value (“FMV”) for comparison with the United 
States price (“USP”), because CCM’s and CBCC’s home market sales 
were found to be at less than the cost of production (“COP”). Final De- 
termination of Sales at Less Than Fair Value: Silicon Metal from Brazil, 
56 Fed. Reg. at 26,979. The controversy in the case centered upon the 
ITA’s calculation of COP and CV. Camargo Correa Metais, S.A., 17 CIT 
at 898. This Court found the ITA’s determinations to be reasonable, 
supported by substantial evidence, and in accordance with law, and af- 
firmed the Final Determination on all but three issues. Id. at 911. 
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The Court questioned three areas of the Final Determination: (1) a 
circumstances of sale adjustment to the FMV calculation for plaintiff 
CBCC; (2) an unsatisfactory explanation regarding the ITA’s allocation 
of general, sales and administrative (“GS&A”) expenses to its COP cal- 
culation for plaintiff CCM; and (3) the ITA’s treatment of Brazil’s value 
added taxes (“ICMS” or “VAT”) with regard to CCM’s home market 
sales price and COP and the potential “double counting” of the ICMS 
with regard to CBCC’s CV and USP Id. at 903, 905, 908-10. The Court 
ordered the ITA to reconsider these issues, stating: 


On remand, the ITA is instructed to reexamine the circumstances 
of sale adjustment for letter of credit sales and explain why such 
sales constitute a bona fide difference in the circumstances of do- 
mestic sales. The ITA is further directed to explain in greater detail 
its allocation of annual GS&A expenses to the merchandise pro- 
duced during the period of investigation, and change said allocation 
if it systematically overstates GS&A expenses. The ITA shall an- 
nounce a method and rationale for complying with 19 U.S.C. 
§§ 1677a(d)(1)(C) and 1677b(e)(1)(A) that avoids double counting. 
The method and rationale for complying with 19 US.C. 
§§ 1677a(d)(1)(C) and 1677b(e)(1)(A) shall account for the econom- 
ic reality that ICMS that is paid on inputs to export production, and 
recovered from taxes otherwise due the Brazilian government, is 
not a cost of producing silicon metal for export in Brazil. 
Id. at 911. 

The ITA responded by issuing Preliminary Results on Remand, Ca- 
margo Correa Metais, S.A. v. United States (August 12, 1993) (“Prelimi- 
nary Remand Results”) and Final Remand Results. For the reasons 
which follow, the ITA’s Final Remand Results are affirmed in part and 
remanded in part. 


I. THE CIRCUMSTANCES OF SALE ADJUSTMENT. 

The ITA determines whether a product imported into the United 
States is being sold at less than fair value by engaging in a comparison of 
the product’s value in its home market—its foreign market value 
(FMV)—with the product’s sales value in the United States—the US. 
price (USP). 19 U.S.C. : 1673 (1988); see also Staff of House Comm. on 
Ways and Means, 104*® Cong, 15¢ Sess., Overview and Compilation of 
U.S. Trade Statutes 63-67 (Comm. Print 1995). The ITA establishes and 
imposes upon the exporter of the product a dumping margin equal to the 
amount by which the product’s FMV exceeds the USP. 19 U.S.C. § 1673 
(1988). 

The ITA is permitted to adjust the FMV calculation for conditions, or 
an absence of conditions, in the home market which would account for a 
bona fide difference between FMV and USP; this is known as a circum- 
stances of sale adjustment. 19 U.S.C. § 1677b(a)(4)(B) (1988); 19 C.ER. 
§ 353.56(a) (1991). In its Final Determination, the ITA made a circum- 
stances of sale adjustment to its calculation of FMV for plaintiff CBCC. 
“The ITA imputed credit expenses to CBCC for sales made utilizing a 
letter of credit for the period between the date of shipment and the date 
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payment was received by CBCC.” Camargo Correa Metais, S.A., 17 CIT 
at 903. That is, in CBCC’s home market, payment was made prior to or 
concurrent with shipment, resulting in no outstanding receivables. On 
its sales to the U.S., however, CBCC did not receive payment until after 
shipment. The financing costs CBCC incurred during the interim period 
between shipment and receipt of payment were imputed to FMV and the 
dumping margin determination. Id.; Final Determination of Sales at 
Less Than Fair Value: Silicon Metal from Brazil, 56 Fed. Reg. at 26,981. 

This Court found that the ITA’s circumstances of sale adjustments 
were supported by the record for the majority of CBCC’s letter of credit 
transactions. Camargo Correa Metais, S.A., 17 CIT at 903. However, the 
ITA made adjustments for expenses incurred on some sales where there 
was a delay of only a few days between shipment of and payment for the 
goods. The Court remanded this issue to the ITA “to explain why a dif- 
ference of as little as three days constitutes a bona fide difference in the 
circumstances of these sales.” Jd. 

On remand, the ITA explained that even the very short periods of time 
in this case! result in a significant difference in dumping margins and a 
corresponding amount of potentially uncollected dumping duty. The 
ITA measured the actual period during which payment was outstanding 
for both letter of credit transactions and “at sight” sales to the U.S.” As 
to the letter of credit transactions, the ITA found that “if Commerce had 
not adjusted for this circumstance of sale, the dumping margin on this 
sale would have dropped from 76.58 percent to 76.37 percent” and “the 
amount of the potentially uncollected dumping duty [ ] for this transac- 
tion would drop from $841,543.73 to $839,193.62, a difference of 
$2,350.11.” Preliminary Remand Results at 3 (Nov. 3, 1993). The ITA 
further found that in the absence of an adjustment for the “at sight” 
sales, “the overall dumping margin and [potentially uncollected dump- 
ing duty] would drop from 87.79 percent to 87.62 percent, and 
$4,389,304 to $4,381,049, respectively.” Preliminary Remand Results at 
3. The ITA asserts that a bona fide difference in the circumstances of 
sale exists because the ITA is “able to measure the difference, it is real, 
and [the ITA] know(s] the effect of not adjusting for it.” Preliminary Re- 
mand Results at 4. 

CBCC does not debate the potential difference in dumping margin 
and duty. CBCC asserts that the ITA should not have made an adjust- 
ment for letter of credit sales, because CBCC is not actually extending 
credit and incurring financing costs. However, in Camargo I, the Court 
found the ITA’s adjustment for financing costs to be reasonable and sup- 


1 The ITA noted and the record confirms that the shortest time delay between shipment and receipt of payment was 
six days, not three as discussed in Camargo I. “[{F Jor all of its U.S. sales, CBCC received payment after shipment” and 
“the credit periods ranged from six days to 57 days.” Preliminary Remand Results at 2 (emphasis in original) 

2 The ITA found that CBCC experienced a delay in payment, during which it incurred financing costs which should 
be imputed to FMV, not only on letter of credit transactions, but also on its “at sight” sales to the U.S. Preliminary 
Remand Results at 2-3. 
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ported by the evidence, and the Court dismissed CBCC’s argument.? 
The Court remanded this issue to the ITA only for an explanation of 
whether a bona fide difference in circumstances of sales existed where 
there was an extremely short time period between shipment and receipt 
of payment. The ITA’s explanation in its Final Remand Results, which 
incorporates the discussion from its Preliminary Remand Results, satis- 
fies the Court that a bona fide difference does exist. The Court finds that 
the ITA’s circumstances of sale adjustment is supported by substantial 
evidence and is affirmed. 


II. THE CALCULATION OF GS&A EXPENSES 

The Court begins its review of this issue by assessing its authority in 
this case after remand from the CAFC. In Camargo IT, the CAFC did not 
address the merits of any of the lower decisions: Camargo I, the Final 
Remand Determination, or this Court’s Judgment affirming the Final 
Remand Determination. Rather, the CAFC remanded the case to this 
Court with instructions to support its Judgment by providing a state- 
ment of the findings or an explanation of the conclusions which led the 
Court to affirm the Final Remand Determination. Camargo Correa Me- 
tais, S.A., 13 Fed. Cir. (T) at___—, 52 F3d at 1043. 

After the CAFC remand, this Court granted defendant-intervenors’ 
motion to submit comments on the ITA’s Final Remand Results, and en- 
tertained replies from CCM and the ITA. CCM contends that the defen- 
dant-intervenors’ post-remand comments present new arguments not 
previously considered in an attempt to effect a re-hearing of the case, 
which CCM asserts is impermissible on the grounds that the Court’s ju- 
risdiction is limited to the remand mandate from the CAFC. Defendant- 
intervenors assert that the CAFC returned full and unrestricted 
jurisdiction to this Court because the CAFC did not decide any issues, 
and not only remanded the case but also vacated the Judgment. 

The Court finds that it has jurisdiction to consider the entire record 
before it, including the post-remand comments and arguments of the 
parties. The Court of International Trade (“CIT”) is vested “with all the 
necessary remedial powers in law and equity possessed by other federal 
courts established under Article III of the Constitution.” Rhone Pou- 
lenc, Inc. v. United States, 7 Fed. Cir. (T) 115, 116, 880 F.2d 401, 402 (Fed. 
Cir. 1989). The CIT’s broad authority is limited to the extent that the 
CIT, like its sister District Courts,* must follow a mandate from its ap- 
pellate court on issues to which the higher authority has specifically spo- 
ken. See Gindes v. United States, 740 F.2d 947, 949 (Fed. Cir), cert. 
denied, 469 U.S. 1074, 105 S. Ct. 569, 83 L.Ed.2d 509 (1984); In re San- 


3In Camargo I, CBCC argued that it incurred no financing costs because it extended no credit to its buyers in its 
letter of credit transactions. CBCC stated that the costs associated with the delay between shipment and payment were 
incorporated in the expenses it incurred for the maintenance of working capital, and that it had already accounted for 
the expenses between the due date of the letter of credit and the date of remittance from the bank. The record contra 
dicted CBCC, however. The Court found that “CBCC did not have access to the funds to offset its accounts receivable 
balances until payment was credited to its bank account” and “[t]herefore the credit expense was properly imputed.” 
Camargo Correa Metais, S.A., 17 CIT at 903. 

4 See 28 US.C. § 1585 (1994) (“The Court of International Trade shall possess all the powers in law and equity of 
** * a district court of the United States.”) 





U.S. COURT OF INTERNATIONAL TRADE 57 


ford Fork and Tool Co., 160 U.S. 247, 255, 16S. Ct. 291, 293, 40 L.Ed. 414 
(1895). While the CIT must “refuse to reopen what has been decided,”® 
nothing has been decided in this case; the CAFC did not decide any of the 
issues involved. Camargo Correa Metais, S.A.,13 Fed.Cir.(T)at___, 52 
F.3d at 1043. The Court notes that the CAFC also vacated the Judgment, 
thereby affording the Court an opportunity to review all information 
which would support or contradict the Final Remand Results.® The 
Court agrees with defendant-intervenors that “a trial court * * * may 
consider * * * those issues not expressly or implicitly disposed of by the 
appellate decision”’ and finds that it is empowered to consider the entire 
record before it. 

The record now before the Court includes the comments of defendant- 
intervenors submitted after the issuance of the ITA’s Final Remand Re- 
sults. Defendant-intervenors challenge the ITA’s conclusion with 
respect to the ITA’s final allocation of GS&A expenses. CCM and the 
ITA are both in agreement that the Final Remand Results have appro- 
priately resolved the issue of GS&A expenses. 

The ITA determined that CCM’s home market sales were made at 
prices below its COP and therefore used monthly constructed values to 
determine FMV for comparison with USP Final Determination of Sales 
at Less Than Fair Value: Silicon Metal from Brazil, 56 Fed. Reg. at 
26,979. In calculating CV, the ITA included the percentage of the cost of 
producing silicon metal which was attributable to CCM’s GS&A expen- 
ses. The ITA establishes the percentage as a ratio characterized by the 
annual GS&A expenses divided by the annual cost of goods sold 
(“COS”). Id. at 26,985. The ITA will then typically—and originally did 
in this case—multiply the ratio by the cost of manufacturing (“COM”) 
determined on a replacement, or current, cost basis. “The ITA allocated 
CCM’s annual GS&A expenses by calculating the ratio of annual GS&A 
expenses to annual cost of sales” and multiplying “this ratio by the 
monthly COM calculated on a replacement cost basis.” Camargo Correa 
Metais, S.A., 17 CIT at 904. 

In Camargo I, CCM challenged the ITA’s method for allocating annu- 
al GS&A expenses to monthly COP CCM argued that this method would 
exaggerate or overstate its GS&A expenses because of an improper “ap- 
ples-to-oranges” comparison: the ITA’s ratio used a numerator based on 
historical GS&A and a denominator based on historical COS, but the 
multiplier was based on current COM. That is, in an economy experienc- 
ing the extreme hyperinflation that existed in Brazil during the period 
of investigation,’ replacement costs such as those used in the multiplier 


5 Messenger v. Anderson, 225 US. 436, 444, 32 S. Ct. 739, 740, 56 L.Ed. 1152 (1912). 

6 The law of the case doctrine “does not constrain the trial court with respect to issues not actually considered by an 
appellate court * * * and thus has long been held not to require the trial court to adhere to its own previous rulings if 
they have not been adopted, explicitly or implicitly, by the appellate court’s judgment.” Exxon Corp. v. United States, 
931 F.2d 874, 877 (Fed. Cir. 1991) (citing Holcomb v. United States, 622 F.2d 937, 940 (7* Cir. 1980)). 

‘ Def.-Intervenors’ Mot. for Leave to Respond at 6 (quoting Bankers Trust Co. v. Bethlehem Steel Corp., 761 F.2d 943, 
950 (3"4 Cir. 1985)). 

8 Defendant-intervenors also challenge the remand results on the ICMS issue, discussed infra, Part III. 


9 Brazil was experiencing inflation of more than 80% per month during the period of investigation. See Camargo 
Correa Metais S.A., 17 CIT at 899. 
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would not take into account the rapidity with which costs rise, and 
therefore the ITA’s equation could overstate GS&A expenses. 

The Court found that the ITA’s use of inconsistent figures did have 
the potential to exaggerate CCM’s GS&A expenses,!° but it remained 
unclear whether the overstatement of GS&A expenses could be elimi- 
nated if the ITA were to use consistent figures in its ratio. Id. at 904-05. 
The Court therefore remanded this issue to the ITA “to explain in great- 
er detail its reasoning” for using replacement cost figures in its attempts 
to adjust for inflation, and to recalculate the allocation of CCM’s GS&A 
expenses if the ITA found its methodology to be systematically overstat- 
ing those expenses. Jd. at 905. 

The ITA found on remand that its formula potentially overstated the 
GS&A expenses, and that it would not be able to calculate GS&A ex- 
penses using current COM figures without the risk of overstatement. 
Preliminary Remand Results at 4-5. Thus, the ITA 


recalculated GS&A using the same ratio derived from historical val- 
ues as had been used in the Final Determination and applied that 
ratio to the cost of manufacturing determined upon an historical, 
rather than a replacement, cost basis. By calculating the ratio upon 
an historical basis and applying it to an historically-based COM, 
Commerce ensured that no systematic overstatement of CCM’s 
GS&A occurred. 


Def.’s Reply to Def.-Intervenors’ Comments Upon Dep’t of Commerce’s 


Remand Results at 4. CCM was satisfied that the ITA’s remand method- 
ology eliminated the earlier distortions which led to an overstatement of 
its GS&A expenses, and requested that the Court affirm the remand re- 
sults. 

As noted above, however, defendant-intervenors do not share the ac- 
cord reached between CCM and the ITA with regard to the revised 
GS&A methodology. Because this Court remanded the GS&A issue not 
only to obtain an explanation of the ITA’s reasoning but also to fully re- 
consider the issue,!! and because the Judgment was vacated and the 
case returned, no issues having been decided, the Court is willing to con- 
sider and appreciates the added guidance in the defendant-intervenors’ 
comments. However, the Court finds the defendant-intervenors’ argu- 
ments to be without merit. 

Defendant-intervenors advance two arguments in challenging the 
ITA’s Final Remand Results. First, they assert that the ITA’s remand 
methodology results in an understatement of CCM’s GS&A expenses. 
This concern is based on the fact that in a hyperinflationary economy, 
there is a significant difference between the historic and current costs of 
inputs even over short time spans. The ITA’s normal method of adjust- 
ing for hyperinflation is to compare the GS&A expense for a given 


10 “The record reveals that CCM’s recorded historical monthly materials costs were systematically less than the 
replacement costs used by the ITA. * * * [T]he inevitable result of this is that the sum of the monthly replacement costs 
* * * divided by the reported annual COS would be greater than one. Therefore, the total prorated GS&A costs for the 
year would exceed the reported annual GS&A costs * * *.” Camargo Correa Metais, S.A., 17 CIT at 905. 

11 See Camargo Correa Metais S.A., 17 CIT at 905. 
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month—the numerator in the ITA’s equation—to the cost of goods sold 
for the same month—the denominator. In this manner, the ITA ac- 
counts for inflation because all the prices in its ratio rise at the same 
rate. In its review period in this case, however, the ITA had only an 
annual, not month-to-month, breakdown of GS&A information. The 
parties dispute the proper method for allocating the GS&A expenses 
over the period of investigation, which consisted of six months in this 
case.” 

Defendant-intervenors argue that the ITA should evenly distribute 
annual GS&A expenses for each month, and that CCM’s GS&A ex- 
penses as calculated in the Final Remand Results are lower than they 
would have been if evenly allocated. CCM and the ITA both argue that 
even allocation would misrepresent the real expenditures in the actual 
months under investigation. In order to account for the natural peaks 
and valleys which occur in GS&A expenditures over the course of an en- 
tire year, the totality of which could not be captured during an investiga- 
tion period lasting only half the year, the ITA allocated the portion of 
annual GS&A expenses which could be attributed to normal activity 
during the particular months of investigation. The ITA demonstrated 
that such things as year-end bonuses for executives could inflate the 
overall annual GS&A expense report but would not actually occur dur- 
ing the March-to-August period under investigation. Tr. at 26-27. Thus, 
a given month’s GS&A expenditures could appear to be less than an 
even twelve-month division of the annual figure would indicate, but the 
record does not support the conclusion that the figure was understated 
for the specific months in this case. Rather, the ITA’s application of a ra- 
tio based on historic data results in an absolute GS&A expense value for 
the actual period under review. Final Remand Results at 6-7. By using 
consistent time frames, the ITA ensured that inflationary price in- 
creases occurred at the same rate during the same period for each figure 
in the ratio. The Court agrees with CCM and the ITA that the Final Re- 
mand Results properly account for the reality of Brazil’s hyperinflation- 
ary economy and the data on the record without overstating the GS&A 
expenses. The Court finds that the defendant-intervenors have not 
demonstrated that the ITA Final Remand Results are unreasonable and 
their first argument is therefore dismissed. 

The defendant-intervenors’ second argument is that the remand 
methodology permits manipulation of GS&A expense figures and poten- 
tially permits exporters to improperly reduce the dumping margin. This 
concern focuses on the ITA’s use of historical COM and the theory that a 
foreign producer could embed understated costs in its historical COM by 
aligning export sales with the months in which it uses items from inven- 
tory. That is, sophisticated bookkeeping could take advantage of an in- 
flationary economy by recording a products’ inputs—its historic 
COM—at the lower costs that existed when the inputs were placed in 


12 The period of investigation in this case was March 1, 1990, through August 31, 1990. Final Determination of Sales 
at Less Than Fair Value: Silicon Metal from Brazil, 56 Fed. Reg. at 26,978 
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inventory, and avoid the inflation-adjustment mechanism in the ITA’s 
methodology for a product exported months after the input is removed 
from inventory and incorporated into the final product. In this manner, 
a foreign producer could presumably reduce the amount of GS&A allo- 
cated to the COP 

This argument is also rejected. Defendant-intervenors have not dem- 
onstrated beyond mere intimation that the ITA’s methods could be sub- 
ject to such manipulation or that such manipulation occurred in this 
case. The record is devoid of any evidence that the numbers CCM pro- 
vided the ITA are anything other than the actual values incurred and 
expended within the ITA’s period of review. While the Court will consid- 
er all potential flaws in any ITA methodology, the Court will not chase 
every shadow which a party may throw over an agency determination. 
Defendant-intervenors simply have not demonstrated that the ITA’s 
methodology is unreasonable. The Court agrees with CCM and the ITA 
that the remand methodology creates the consistency which was lacking 
in the Final Determination, and finds that the remand result is sup- 
ported by substantial evidence and otherwise in accordance with law. 
Thus, as to the GS&A issue, the Final Remand Results comply with the 
remand order of this Court and are affirmed. 


III. THE VALUE-ADDED TAX ISSUE 


The ITA’s treatment of the Brazilian value-added tax (“ICMS” or 
“VAT”) is the final remand subject and is discussed in two parts. The 


first involves plaintiff CCM and a dispute as to whether the total amount 
of CCM’sICMS liability should be included in its cost of production. The 
second part addresses plaintiff CBCC and a potential conflict in statuto- 
ry interpretation which arose in determining CBCC’s constructed value 
for comparison with U.S. price. The Court begins by discussing the ana- 
lytical and factual background germane to the ICMS issues of both par- 
ties. 

The disputes over the ICMS issue arise from the inherent character of 
a value-added tax as a multi-stage sales tax and Brazil’s unusual credit 
system. In Brazil, asin most countries which employ a VAT system, com- 
panies such as CCM and CBCC pay ICMS on their purchases and collect 
ICMS from sales to their customers. CCM and CBCC both purchase ma- 
terials, such as charcoal and quartz, for the production of silicon metal. 
CCM and CBCC pay ICMS tax on the purchases of these material inputs. 
Once the inputs are incorporated into an improved product, CCM and 
CBCC collect ICMS taxes on sales to their home market customers. 
“The amount of ICMS paid on purchases is subtracted from the amount 
collected, and the difference is remitted to the Brazilian government.” !8 


13 Camargo Correa Metais, S.A., 17 CIT at 905. As the Court noted in Camargo I, “[a] numerical hypothetical is 
instructive. * * * If the ICMS were 10%, and CCM paid $60 per ton for inputs to its production exclusive of ICMS, it 
would pay $6 per ton in ICMS on those inputs. If it sold that production domestically for $100 per ton exclusive of ICMS, 
it would then charge its customers $10 per ton in ICMS. Of this $10, $6 would be offset by the VAT paid on inputs and $4 
would be remitted to the government.” Jd. at 905-06. See also Def.’s Reply to Def.-Intervenors’ Comments Upon Dep’t 
of Commerce Remand Results at 15, n.6, n.7. 





U.S. COURT OF INTERNATIONAL TRADE 61 


Like most countries, Brazil does not charge and producers like CCM 
and CBCC do not collect an ICMS tax on export sales. Unlike most coun- 
tries, Brazil does not offer a direct rebate or remittance for the uncol- 
lected tax. Most countries typically rebate or remit the amount of tax a 
producer paid to acquire the materials incorporated into its finished or 
improved export product. Brazil, however, offers the producer a credit 
which it can use to off-set the net amount of tax otherwise due the Bra- 
zilian government. “[I]f the ICMS paid on production [at the first stage 
of the VAT system in the transaction with the supplier] exceeds the 
amount collected for domestic sales, then the company receives a credit 
for the difference, but no refund.” Camargo Correa Metais, S.A., 17 CIT 
at 906. CCM and CBCC both dispute the ITA’s treatment of the amount 
of this credit in its FMV calculations. 

In determining the FMV of a product for comparison with USP, the 
ITA normally uses the foreign producer’s home market sales price for 
the product in question. 19 U.S.C. § 1677b(a)(1)(A) (1988). In this case, 
the ITA determined that the home market sales prices charged by both 
CCM and CBCC were below the cost of production (COP), and therefore 
the ITA used the constructed value (CV) of the companies’ products to 
establish FMV. Final Determination of Sales at Less Than Fair Value: 
Silicon Metal from Brazil, 56 Fed. Reg. at 26,979. CCM disputed the 
ITA’s COP calculation which led to the ITA’s decision to use CCM’s CV. 
CBCC disputed the ITA’s CV calculation itself. 

A. THE ITA’S TREATMENT OF ICMS WITH RESPECT TO CCM 

The ITA determined that it should use CV to establish CCM’s FMV 
after finding CCM’s home market sales price to be less than its COP Id. 
One of the costs included in calculating CCM’s COP was the total 
amount of ICMS that CCM paid to suppliers and received from home 
market customers.!* CCM agreed that the ITA appropriately accounted 
for ICMS by including it in home market sales price, but challenged the 
extent to which ICMS should be included in COP. The ICMS liabilities 
that CCM incurred in home market transactions with suppliers and cus- 
tomers were clearly part of its home market sales price, but it remained 
unclear whether CCM’s COP should include the total ICMS amount. 
CCM argued that the total amount of its ICMS liability minus the ICMS 
tax credit due to export should have been included in its COP. Since the 
vast majority of CCM’s production is for export, CCM obtained a large 
credit but was unable to make use of the entire credit. CCM’s credit was 
more than sufficient to off-set the entire amount of ICMS it collected on 
its few domestic sales. Thus, CCM argued, its COP should only include 
the ICMS amount incurred on its inputs purchases because the ICMS 
liability incurred due to CCM’s value added—which would be captured 


14 The ITA originally excluded ICMS from CCM’s home market sales price and COP Final Determination of Sales at 
Less Than Fair Value: Silicon Metal from Brazil, 56 Fed. Reg. at 26,979, 26,984. The ITA then conceded before this 
Court that it should have included ICMS in CCM’s home market sales price and COP Camargo Correa Metais, S.A., 17 
CIT at 905, 907. The ITA maintains that it should include the total ICMS amount in both 
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by a home market sale—is not actually paid when the product is expor- 
ted. Camargo Correa Metais, S.A., 17 CIT at 906-08. 

The ITA included the full ICMS amount, incurred with both supplier 
and customer, in the home market sales price and COP, but did not ex- 
plain its reasoning for doing so. In Camargo I, this Court stated that 
“elucidation of the method [for determining COP] is delegated to the 
ITA,” and “a reasonable interpretation of the antidumping statutes 
may permit or require that CCM’s ICMS be accounted for as the ITA has 
argued.” Jd. at 908. However, the Court found that the ITA had failed to 
fully explain its reasoning for including the full amount of ICMS in both 
home market sales price and COP Id. Therefore this Court remanded 
the ICMS issue “for the ITA to specifically address how and why the 
COP and home market price should account for the fact that CCM does 
not pay the ICMS it collects from its Brazilian customers to the Brazil- 
ian government.” Jd. at 908-09. 

On remand, the ITA addressed the circumstances of the Brazilian 
VAT system and determined that ICMS incurred on home market sales 
is a cost of producing its goods, which must be included in both home 
market sales price and COP The ITA noted that in calculating COP it is 
required to examine whether sales in the home market were made at 
prices less than the cost of producing the merchandise for sales in the 
home market, and COP must include “all costs” incurred on home mar- 
ket sales. Preliminary Remand Results at 6-8; 19 U.S.C. § 1677b(b) 
(1988). The ITA argued that while it is true that CCM does not incur an 
ICMS liability on export sales and the Brazilian government would owe 
CCM a tax credit for ICMS not collected by reason of those export sales, 
“the manner in which the Brazilian government makes good upon its 
debt to CCM is irrelevant for COP purposes.” Final Remand Results at 
5. The home market sales alone set the costs which the ITA must include 
in its analysis. Since the “ICMS liability arises only in connection with a 
sale in the home market” that “liability is a cost of producing the subject 
merchandise for sale in the home market” and must be “included in 
both home market price and COP” Final Remand Results at 6. 

The Court finds that the ITA’s decision to focus exclusively on costs 
incurred in the home market is in accordance with law. The record sup- 
ports the ITA’s conclusion that CCM accrues an ICMS liability in the 
home market equal to the amount of ICMS due on sales to its custom- 
ers.15 Thus, the ICMS liability is a home market cost that must be used 
in determining the relationship between home market sales price and 
COP by fully including it in both. The Court finds that the ITA’s inclu- 
sion of the total amount of CCM’s accrued home market ICMS liability 


15 To continue the “numerical hypothetical,” see supra footnote 13, CCM accrues an ICMS liability of $10 in its 
home market sales (10% charged on a sale of $100 value). CCM pays the first $6 of the ICMS liability to the government 
through its supplier upon purchase of inputs (10% of $60 paid). Subsequently, upon a home market sale of an improved 
product, CCM owes the difference, or $4, directly to the government. Regardless of how or when the tax liability is 
remitted to the government, the net result is that CCM accrues a tax liability totaling $10 that is a part of its home 
market cost of producing the improved product. 
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in the home market sales price and COP is supported by substantial evi- 
dence, in accordance with law, and is affirmed. 


B. THE ITA’S TREATMENT OF ICMS wITH RESPECT TO CBCC. 


In its Final Determination, the ITA found CBCC’s home market sales 
to be at less than the cost of production, and thus used constructed value 
to establish foreign market value for comparison with the United States 
price. Final Determination of Sales at Less Than Fair Value: Silicon 
Metal from Brazil, 56 Fed. Reg. at 26,979. As required by statute, 19 
U.S.C. § 1677b(e) (1988), the ITA determined CV based on the total costs 
of all materials in CBCC’s silicon metal production, including the cost 
incurred due to the ICMS tax. Id. at 26,986. CBCC challenged the ITA’s 
CV calculation, pointing out that 19 U.S.C. § 1677b(e) also requires the 
ITA to exclude from CV “any internal tax applicable in the country of 
exportation directly to such materials or their disposition, but remitted 
or refunded upon the exportation of the article in the production of 
which such materials are used.” 19 U.S.C. § 1677b(e)(1)(A) (1988). 

CBCC contended that its ICMS liability qualified as an internal tax 
remitted or refunded on export which should not be included in the CV 
determination. As discussed with regard to CCM, the ICMS tax is not 
collected upon export. Unlike CCM, a substantial portion of CBCC’s 
production is sold in Brazil. Camargo Correa Metais, S.A., 17 CIT at 909. 
CBCC was able to use the entire credit from its export activity to off-set a 
significant amount of the ICMS paid on inputs for export production. 
CBCC argued that this tax credit was the functional equivalent of a re- 
mittance that is recovered on export for purposes of 19 U.S.C. 
§ 1677b(e)(1)(A) and that therefore the ITA should exclude ICMS from 
CV. Id. 

The Court agreed with CBCC to the extent that the constructed value 
provision requires the exclusion from CV of a remitted-on-export tax 
and the ICMS credit system appeared to be such a tax. Id. at 909-10. 
However, the complementary USP provision created a conflict which 
neither party adequately addressed and which prevented the Court 
from holding in CBCC’s favor at the time. Together, the CV and USP 
provisions could potentially count the total ICMS amount twice: “To in- 
clude the amount of tax not collected by reason of export in the USP and 
exclude the same amount from constructed value results in a reduction 
of dumping duties of twice the amount of the tax. This is double count- 
ing.” Id. at 910. The Court remanded the issue of “this potential colli- 
sion between § 1677a and § 1677b” with instructions to the ITA “to 
articulate a method and rationale for the treatment of ICMS exemptions 
due to export under the two statutory provisions that both recognizes 
the economic reality of non-payment due to export and avoids double 
counting.” Id. 

This task has apparently proved difficult. In its Final Remand Re- 
sults, the ITA accounted for ICMS paid upon inputs used in silicon metal 
production by excluding that amount from CV. However, in its reply to 
defendant-intervenors’ comments made after the CAFC remand and in 
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a hearing before this Court, the ITA reversed itself. The ITA now asserts 
that ICMS taxes should be included in CV, and seeks to have its original 
methodology with respect to the ICMS issue from the Final Determina- 
tion affirmed. The ITA requests a remand in order to re-calculate the 
dumping margin in accordance with its latest position that the ICMS 
taxes should be included in CV. 

Defendant-intervenors also argue that the changed ITA position re- 
quires a remand. To simply affirm the Final Remand Results and pro- 
vide the CAFC with a record supporting the Final Remand Results, the 
defendant-intervenors assert, would not be in the interests of justice 
where the agency charged with administering the antidumping laws it- 
self no longer believes the Final Remand Results to be legally correct.'® 
The Court agrees that it would be inappropriate to affirm, out of hand, a 
determination that is no longer supported by the administering agency. 
The Court therefore has considered the comments of the ITA and defen- 
dant-intervenors presented to the Court after the issuance of the Final 
Remand Results, and finds that a further remand is required. 

The focus of this review must again begin with an examination of the 
unusual Brazilian ICMS credit system.” In most countries which have a 
value-added tax system, the VAT is not imposed on exported products 
and the amount of VAT that a producer paid to its supplier on inputs 
purchases is directly rebated to the producer of the improved, exported 
product. Brazil’s system employs only the first of these two steps: it does 
not impose its VAT, the ICMS, on exports, but it also does not directly 
rebate the amount of ICMS paid on inputs to the producer. Rather, the 
ICMS paid on inputs is returned to the producer through acredit, which 
the producer can use to off-set ICMS liabilities on its home market sales 
to the extent that it has any home market sales. Camargo Correa Metais, 
S.A., 17 CIT at 905-06, 909. 

The ITA and defendant-intervenors argue that the CV statute only 
contemplated the exclusion of a remittance or refund in the typical sys- 
tem of most countries, and that the Brazilian credit system is not the 
equivalent of a remittance or refund. The Brazilian ICMS credit is an 
off-set against home market sales and is not a direct return of monies 
paid out. A company that has no home market sales cannot benefit from 
the accrued ICMS credit; a producer with only export sales or very few 
home market sales cannot take advantage of the fact that no ICMS is 
charged on the export sales.!® The ITA and defendant-intervenors con- 


16 At a hearing on this issue before this Court on January 17, 1996, counsel for the ITA supported the defendant-in 
tervenors’ position, stating that “it would only serve the interests of justice * * * to put before the judicial review pro 
cess the Agency determination that [is] really in play. It would not serve the interests of justice for this Court to review a 
decision that is not endorsed by the Agency charged with the administration of the statute, or for the Appellate Court to 
review this Court’s decision reviewing the Agency’s now-defunct determination.” Tr. at 21 

17 The CAFC admonished that “a ruling by this court on the merits of this case may have ¢ 
future calculation of dumping margins for exporters from a large number of important exporting nations that employ 
value added taxes in their domestic revenue production operations.” Camargo Correa Metais, S.A., 13 Fed. Cir. (T) at 
____, 52 F3d at 1042. The Court notes that the Brazilian ICMS credit system is distinguishable from that of most na 
tions that employ a VAT and direct rebates or remittances, not a credit system 


a significant impact on the 


18 Plaintiff CCM, for example, has very few home market sales and a “great preponderance” of export sales, and 
therefore “does not recoup the full amount of the ICMS it pays on inputs.” Camargo Correa Metais S.A., 17 CIT at 906; 
Final Determination of Sales at Less Than Fair Value: Silicon Metal from Brazil, 56 Fed. Reg. at 26,984 
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clude from these facts that, because the ICMS credit is unavailable to a 
producer who has more export than home market sales, or who has only 
export sales, the ICMS credit cannot be said to be a refund “by reason 
of” export. The ITA and defendant-intervenors argue that the ICMS 
credit is activated only by reason of home market sales and therefore 
cannot qualify for the statutory exclusion from CV. Def.-Intervenors’ 
Comments on Dep’t of Commerce Remand Results at 10-16; Def.’s Re- 
ply to Def.-Intervenors’ Comments on Dep’t of Commerce Remand Re- 
sults at 15-18. 

In the ITA and defendant-intervenors’ interpretation that a tax 
“credited” is not the equivalent of a tax “remitted or refunded” for pur- 
poses of the CV statute, the amount of CBCC’s ICMS paid on inputs for 
exported products should remain embedded in the product, and the 
ICMS would be properly accounted for by including it in CV. The Court 
agrees that this interpretation would eliminate the threat of double 
counting because it would not trigger the complementary “rebated” or 
“not collected” phrases in the USP provision; only a tax which qualifies 
for exclusion from CV could qualify for inclusion in USP'¥ However, the 
Court rejects the argument that the credit is not the equivalent of a re- 
fund, and does not arise “by reason of” export. 

The ITA and defendant-intervenors are incorrect that the ICMS cred- 
it arises only by reason of home market, not export, sales, because the 
credit does not exist at all without the event of export sales. The fact or 
absence of home market sales is irrelevant in determining whether 
there has been a rebate or remittance because the statutory language 
requires the ITA to consider only the exported article or merchandise.”° 
Regardless of whether a producer can take advantage of the credit, the 
credit arises solely and precisely because ICMS taxes normally due on a 
product are not collected upon the exportation of the product. The ITA 
should not be engaged in an investigation to determine how much of the 
credit was actually used, but rather should rely on the bright line estab- 
lished by the fact that the credit accrues upon exportation, and the ac- 
crued amount should be excluded from CV. In Camargo I, this Court 
found that the credit system fit well within the definition of “remit” and 
stated that the ICMS credit accrued upon export “appears to fall within 
the purview of 19 U.S.C. § 1677b(e)(1)(A)” and thus should be excluded 
from CV. Camargo Correa Metais S.A., 17 CIT at 909. The Court has not 
been persuaded that its conclusions in Camargo I were wrong, and only 
the failure of the ITA to explain how the ICMS credit could be excluded 


19 Cor 9 U.S.C. § 1677b(e)(1)(A) (1988) (CV “shall be the sum of—(A) the cost of materials (exclusive of any 
internal tax applicable in the country of exportation directly to such materials or their disposition, but remitted or 
refunded upon the exportation of the article * * *)”) with 19 U.S.C. § 1677a(d)(1)(C) (1988) (USP “shall be adjusted by 
being—(1) increased by—(C) the amount of any taxes imposed in the country of exportation directly upon the exported 
merchandise or components thereof, which have been rebated, or which have not been collected by reason of the ex 
portation of the merchandise * * *’ 


npare 


20 See 19 US.C. § 1677b(e)(1)(A) (1988) and 19 US.C. § 1677a(d)(1)(C) (1988 The ITA itself argued, in its decision 
to include the full ICMS amount in both the home market price and COP of plaintiff CCM, that the manner in which the 
Brazilian government rebates or credits the ICMS which is not charged on exports is irrelevant. Final Remand Results 
at 5-6. The ITA concerned itself only with the fact that the credit had accrued, even though the value of the unused 
portion of CCM’s credit was rapidly destroyed by Brazil’s hyperinflation. Camargo Correa Metais S.A., 17 CIT at 906 
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from CV and included in USB without resulting in double counting, pre- 
vented the Court from holding that the credit did qualify for exclusion 
from CV. Id. at 909-10. 

The ITA failed to consider this Court’s finding that the credit is the 
equivalent of a rebate or remittance. By considering the credit not to be 
a remittance, the ITA was able to avoid the double counting issue. How- 
ever, since the credit has been found to be a remittance, the Court is con- 
cerned that the conflict between 19 U.S.C. § 1677b(e)(1)(A) (1988) and 
19 U.S.C. § 1677a(d)(1)(C) (1988) is still unresolved. 

The respective statutes require a tax such as the ICMS to be ac- 
counted for both in CV and USP: if the tax is rebated or remitted by rea- 
son of export, then it must be included in USP and excluded from CV.?! 
The ICMS credit is a rebate or remittance and “adjustments to USP are 
the sole statutory allowance for [such] forgiven taxes.” Zenith Electron- 
ics Corp. v. United States,11Fed.Cir.(T)__,_—s_—, 9888 F2d. 1573, 1580 
(1993). FMV and its surrogate CV focus on the home market costs and 
include the ICMS amount. Because that amount is not collected on ex- 
port, the ITA must ensure that the difference between a home market 
price including this tax and a USP not including this tax does not by it- 
self give rise to a dumping margin. The statutory inclusion of the tax in 
USP is meant to prevent this possibility and create the required apples- 
to-apples comparison. See id., 11 Fed. Cir. (T) at ___, 988 F2d at 
1580-82; accord E.I. DuPont de Nemours & Co., Inc. v. United States, 17 
CIT 1266, 1272-1278, 841 F Supp. 1237, 1243-1247 (1993). Thus, USP 
must be increased “to the extent that [the home market] taxes are added 
to or included in the price of such or similar merchandise when sold in” 
the home market. 19 U.S.C. § 1677a(d)(1)(C) (1988). The problem is that 
19 U.S.C. § 1677b(e)(1)(A) requires CV to be reduced by the same extent 
to which USP is increased.?? This is double counting, and, rather than 
an apples-to-apples comparison, the result is an artificially deflated 
dumping margin.?? 

The Court remands the ICMS issue to the ITA. The Court has found 
the ICMS credit to be indistinguishable from a remittance or refund. By 
virtue of this finding, the amount of ICMS not collected by reason of ex- 
port must be included in USP Including ICMS in USP triggers the 
double counting problem. The Final Determination, which the ITA 
seeks to have affirmed in place of its remand determination, addresses 


21 See supra footnote 19. The most recent attempts by Congress to address the issue of tax remittance for exported 
products have eliminated the adjustments to USP, now called “export price,” and focused exclusively on adjustments to 
FMV, now called “normal value” under the new nomenclature. See 19 U.S.C. § 1677b(a)(6)(B)(iii) (1994). This “consti- 
tutes a change from the existing statute * * * which provides for an adjustment to export price [USP], rather than an 
adjustment to normal value [FMV], for these indirect taxes. * * * This new section expressly precludes the double- 
counting of adjustments.” S. Rep. No. 412, 1034 Cong., 24 Sess., at 70 (1994). Thus the double counting issue is limit- 
ed to cases such as this which must be decided under the pre-1994 statutory provisions. 

22 The home market value of CBCC’s merchandise for FMV or CV purposes is home market price plus x, where x 
equals the amount of VAT that CBCC must remit to the Brazilian government on its home market sales. To account for 
the fact that no VAT is charged on export sales, the statute requires the ITA to adjust USP by adding x. Unfortunately, 
the CV statute requires the exclusion of this same amount, x, from the CV calculation, leading to a distortion on the 
basis of taxes which the statutes were ostensibly designed to prevent. 


23 Since USP will be higher and CV lower, USP will appear less damaging to domestic industry in the antidumping 
investigation 
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none of this. The ITA has ignored the Court’s findings and remand order 
from Camargo I that the credit is the equivalent of a remittance or re- 
fund, and the ITA cannot simply seek the reinstatement of the terse con- 
clusion in its original, misnomed Final Determination that ICMS 
should be included in CV.24 The ITA has not extinguished the Court’s 
original dissatisfaction with the Final Determination expressed in Ca- 
margo I, nor offered any reason to avoid the Court’s original findings. 
Therefore, the ITA is instructed in formulating its remand determina- 
tion to (1) consider the credit to be a rebate or remittance for purposes of 
the cited statutes, (2) propose a method to eliminate or account for the 
double counting problem, and (3) recalculate the dumping margin for 
plaintiff CBCC accordingly. 


CONCLUSION 


For the foregoing reasons, the Court affirms the ITA’s Final Remand 
Results in all respects except the treatment of ICMS as to plaintiff 
CBCC. The Court remands the case to the ITA for redetermination con- 
sistent with this opinion. 


24 The Final Determination states simply that “[t]he ICMS tax is paid on the material inputs of the exporter product 
and is not remitted or refunded upon exportation. Therefore, we included ICMS taxes paid on inputs in the constructed 
value.” Final Determination of Sales at Less Than Fair Value: Silicon Metal from Brazil, 56 Fed. Reg. at 26,986. The 
Court requires more and the fact that plaintiff CCM conceded that ICMS taxes should be included in its CV, id. at 
26,984, should not affect nor be sufficient grounds for the ITA’s explanation 
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Amendments to Rule 5 
Rule 5 is amended as follows: 


RULE 5. SERVICE AND FILING OF PLEADINGS AND OTHER PAPERS 

(a) Service—When Required. * * * 

(b) Service—How Made. * * * 

(c) Service—Numerous Defendants. * * * 

(d) Filing—When Required. * * * 

(e) Filing—How Made. * * * 

(f) Filing of Summons and Complaint by Mail. When an action is commenced by the fil- 
ing of asummons only, or the concurrent filing of asummons and complaint, and the filing 
is made by mail as prescribed by these rules, the mailing shall be by [registered-or] certi- 
fied or registered mail, return receipt requested, properly addressed to the clerk of the 
court, with the proper postage affixed. 

(g) Proof of Service. * * * 

PRACTICE COMMENT: When the clerk concludes that exigencies so require, [he] 
the clerk may permit a pleading or paper to be filed by facsimile transmission or similar 
process. Service by such process may be made with the consent of the party to be served. 
[Registered-or-certified] Certified or registered mail, return receipt requested, must be 
used, as prescribed in Rule 5(f), when an action is commenced by the filing of a summons 
only, or the concurrent filing of asummons and complaint, and the filing is made by mail. 

PRACTICE COMMENT: * * * 

PRACTICE COMMENT: * * * 

PRACTICE COMMENT: * * * 

PRACTICE COMMENT: Rule 5(e) of the Federal Rules of Civil Procedure provides that 
“the clerk shall not refuse to aceept the filing any paper presented for that purpose solely 
because it is not presented in proper form as required by these rules or any local rules or 
practices.” By contrast USCIT Rule 5 contains no such limitation. Instead, the responsibi- 
lities and limitations of the Clerk of the United States Court of International Trade with 
respect to the acceptance or rejection of a paper submitted for filing are contained in US- 
CIT Rule 82(d), which has no counterpart within the Federal Rules of Civil Procedure. 
(As amended, eff. Jan. 1, 1982; Oct. 3, 1994, eff. Jan 1, 1985; July 28, 1988, eff. Nov. 1, 1988; 


Oct. 3, 1990, eff. Jan. 1, 1991; Nov. 29, 1995, eff. Mar. 31, 1996; Nov. 14, 1997, eff. Jan 1, 
1998. ) 
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Amendments to Rule 28 
Rule 28 is amended as follows: 


RULE 28. PERSONS BEFORE WHOM DEPOSITIONS MAY BE TAKEN— 
COMMISSIONS AND LETTERS ROGATORY 


(a) Within the United States. [At anyplace-within] Within the jurisdiction of the United 
States, depositions shall be taken before an officer authorized to administer oaths by the 
laws of the United States or of the place where the examination is held, or before a person 
appointed by the court. A person so appointed has power to administer oaths and take tes- 
timony. The term officer as used in Rules 30, 31 and 32 includes a person appointed by the 
court or designated by the parties under Rule 29. 

(b) In Foreign Countries. [Inafereign-country, depositions] Depositions may be takenin 
a foreign country (1) pursuant to any applicable treaty or convention, or (2) pursuant toa 
letter of request (whether or not captioned a letter rogatory), or (3) on notice before a per- 
son authorized to administer oaths in the place [in-which] where the examination is held, 
either by the law thereof or by the law of the United States, or [(2)] (4) before a person 
commissioned by the court, and a person so commissioned shall have the power by virtue 
of the commission to administer any necessary oath and take testimony|,-er-k ; 
toaletterrogatory|. A commission or a letter of request shall be issued on application and 
notice and on terms that are just and appropriate. It is not a requisite to the issuance of a 
commission or a letter of request that the taking of the deposition in any other manner is 
impracticable or inconvenient; and both a commission and a letter of request may be is- 
sued in proper cases. A notice or commission may designate the person before whom the 
deposition is to be taken either by name or descriptive title. A letter of request may be ad- 
dressed “To the Appropriate Authority in [here name the country].” When a letter of re- 
quest or any other device is used pursuant to any applicable treaty or convention, it shall 
be captioned in the form preseribed by that treaty or convention. Evidence obtained in re- 
sponse toa letter of request need not be excluded merely because it is not a verbatim tran- 
script, because the testimony was not taken under oath, or because of any similar 
departure from the requirements for depositions taken within the United States under 
these rules. 
[(c) Commissions and Letters Rogatory How tIssued—When_Issued_Interrogatories— 
ObjectionstotInterregateries. 
—()) Acommission ora letter regatory shall be issued in the name of the President of 
the United States and under the seal of the court-to- examine witnesses-resident in 
another countryA- commission ora letter regatory shall be issued on application and 
ontermsthatare justand appropriate_tt is not requisite tothe issuance of acommis- 
sion-or-a letter regatery that the taking of the depesition in any other manner is im- 
practicable or inconvenient; and_beth-a-commission_and_atetter regatery may be 
issued-in-preper-cases. 

(21 Commissions or letters rogatory to take depositions shall be issued only upon 
order-pursuantto-a-motion-made in writing after answer is filed setting forth the 
namesand addresses-of the -witnesses-whese testimony is sought. 

(3) The prepesed interregateries shall be annexed to the motion fora commission 
or-aletter repatoryUnless the court orders otherwise, cross interropatories shall be 
served within 15 days after the motion is granted: within 10 days thereafter redirect 
interrogatories may be served: Gea decebdiia dh diene tnalecetan Adeireee tndalionindablin 
maybe served. 

(4) Objections to all interrogatories may be made at the trial tethesameextentand 
under the same conditions as provided in Rule 32 with respect +o-depesitions on-oral 
examination.Any objections te such interrogatories which are required to be made 
prior tothe issuance of a commission ora letter rogatery shall be served within. the 
time provided for the next succeeding interrogatories, or inthe case of reeress-inter- 
regatories, within 10 days after service thereof. | 
[\d) Commissions and_Letters Rogatory—To Whom Issued—Taking of Testimony— 
Use-of Testimeny—Return—Notice—Hiling of Deposition. 

(1) Commissions may be issued te an American-consul ortea notary public, or-oth- 
er-officer authorized to administer oaths by the laws of the country where the deposi- 
tions is taken_Letters regatery may be issued to-a foreign or international tribunal 
officer, or agency and_may be addressed “To the Appropriate Judicial Authority in 
there-name- the-country}— 
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the last interrogatory_has-_expired,orif objection is made immediately after the 
court’s_ruling on the last interrogatery_becomes—final_with directions te proceed 
promptlyto take the testimony of the witness in response to all the interrogatories 
and+oe-prepare_certify_and return the deposition te the clerk of the court, attaching 
thereto the commission-or letter rogatory-and_all interrogatories. 

(3)- The answers of each witness under oath to all interrogatories shall bein writing 
andsigned bythe official commissioned pursuant to paragraph (1) of this subdivision. 
Thetestimonysotaken- maybe used inthe same manner as _preseribed in Rule 32. 

(4) upen-the return-of the deposition, the clerk -of the court shall open and file it 
forthwith and sive notice thereof te the parties Any written motion te suppress such 
deposition, or any-partthereef shall be served within 30 days after the mailing ofthe 
notice-Evidence obtained in responsetoaletter —— need not be excluded merely 
forthe reason that it departs from the requirements for depositions taken within the 
United States under these rules. | 


[4a] (e) Disqualification jor interest 


(As amended July 28, 1988, eff. Nov. 1, 1988; Nov. 29, 1995, eff. Mar. 31, 1996; Nov. 14, 
1997, eff. Jan. 1, 1998.) 


Amendments to Rule 43 
Rule 43 is amended as follows: 


RULE 43. TAKING OF TESTIMONY* 

(a) Form. In {alitrials] every trial, the testimony of witnesses shall be taken [erally] in 
open court, unless |etherwise-provided-_by an Act of Congress,orby] a federal law, these 
rules, [or-by] the Federal Rules of Evidence, or other rules adopted by the Supreme Court 
provide otherwise. The court may, for good cause shown in compelling circumstances and 
upon appropriate safeguards, permit presentation of testimony in open court by contem- 
poraneous transmission from a different location. 

(b) Affirmation tn Lieu of Oath 

(c) Evidence on Motions 

(d) Interpreters 

e) Documents Specially Admissible 
(1) Reports—Depositions—Affidavits. 
(2) Service. ; 
(3) Objections. 
(4) Pricelists—Catalogs. 

PRACTICE COMMENT: The availability of contemporaneous transmission per Rule 
43(a) is in addition to other provisions of law and rules regarding the receipt of testimony 
and evidence in the court. See, e.g., 28 U.S.C. §§ 256 (trials outside New York), 2639(c) 
(special evidence rules), and 2641 (confrontation of witnesses, inspection of evidence). 
These provisions may be factors in determining whether the court will permit the recep- 
tion of testimony from a different location. 


(As amended Oct. 3, 1984, eff. Jan. 1, 1985; July 28, 1988, eff. Nov. 1, 1988; Noy. 14, 1997, 
eff. Jan. 1, 1998.) 
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Amendments to Rule 71 


Rule 71 is amended as follows: 


RULE 71. » DOCUMENTS IN AN ACTION DESCRIBED IN 28 US.C. § 1581(C) OR (F) 
(a) Actions Described in 28 U.S.C. § 1581(c). * * * 
(b) Alternative Procedure in an Action Described in 28 U.S.C. § 1581(c). As an alternative 


to the procedures prescribed in subdivision (a) of this rule in an action described in 
28 U.S.C. § 1581(c): 


(1) Within 40 days after the date of service of the complaint upon the administering 
authority or the International Trade Commission, the administering authority or the 
Commission may file with the clerk of the court a certified list of all items described in 
subdivisions (a)(1) and (a)(2) of this rule, along with a copy of [the doeuments-which 
the parties have designated will constitute the agency record. The administering au- 
thority orthe International Trade Commission shall serve a copy of the certified list 
upenthe plaintiff forthwith] the determination and the facts and conclusions of law 
upon which such determination was based. The Commission shall in addition file a 
copy of its staff report of information received in the investigation. If either agency 
uses this alternative procedure, it shall serve on the parties notice of that fact in con- 
junction with service of the certified list. 

(2)* 

(3) |[BPpen request tothe agency by a party or by the court at anytime any part of 
the record retained by the agency shall be filed by the agency with the clerk of the 
court-_forthwith, netwithstanding any prior stipulation or designations under para- 
praphlofthissubdivisionb} | At any time, the court may order any part of the re- 
cord retained by the agency to be filed. A motion by a party to have the agency file a 
retained part of the record shall set forth reasons why the submission of appendices 


required by Rule 56.2(c) is insufficient to fairly present the relevant portions of the 
record to the court. 


(c) Confidential or Privileged Information in an Action Described in 28 U.S.C. § 1581(c). 


(d) Documents in an Action Described in 28 U.S.C. § 1581(f). * * * 

(e) Documents Filed—Copies. * * * 

(f) Filing of the Record With the Clerk of the Court—What Constitutes. The filing of the 
record shall be as prescribed by subdivision (a) of this rule, unless [the-parties follow] the 
alternative procedure prescribed by subdivision (b) of this rule is followed. In the latter 
event, [ifthe parties have designated only parts of the record for filing or if the parties 
stipulatetethe filingofoenl-acertified list, | the filing of the [designated parts ofthe record 
oer] certified list and the part of the record filed pursuant to subdivision (b) shall constitute 
filing of the record. 


PRACTICE COMMENT: * * * 


(As amended July 28, 1988, eff. Nov. 1, 1988; Oct. 3, 1990, eff. Jan. 1, 1991; Nov. 14, 1997, 
eff. Jan. 1998.) 


Amendments to Rule 82 


Rule 82 is amended as follows: 


RULE 82. CLERK’S OFFICE AND ORDERS BY THE CLERK 

(a) Business Hours and Address. * * * 

(b) Motions, Orders and Judgments. * * * 

(c) Clerk—Definition, * * * 

(d) Filing of Papers. The clerk shall date-stamp any paper submitted for filing upon re- 
ceipt, whether or not that paper is accepted for filing. [The-clerk shall not accept for filing 
any pleading, motion, brief or ether paper_or shall return without further processing a 
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paperwhich-has been filed which does not-comply with the procedural requirements-of 
the rules or practice of the court.| In unassigned actions, the clerk shall not accept for fil- 
ing any paper which does not comply with the rules of the court unless such noncom- 
pliance is purely a matter of form. If the rejection of the paper may have jurisdictional 
consequences, that rejection shall be at the direction of the chief judge. In assigned ac- 
tions, rejection by the clerk shall be at the direction of the judge to whom the action is as- 
signed, 

A party aggrieved by [sueh-action] the clerk’s refusal to accept a paper for filing may 
move to compel [the clerk te acceptthe paper for filing] acceptance. Ifa paper initially re- 
jected by the clerk later is accepted for filing, the date on which the paper initially was 
stamped shall be considered the date of filing, although the date may be subject to amend- 
ment pursuant to Rule 5(e). 

PRACTICE COMMENT: Included among, but not limited to, the kinds of papers the 
clerk may refuse to [net] accept for filing [pursuantte-subdivision(d) of this rule _for fail- 
ing-to conform-with-the procedural requirements of the rules or practice of the court, | are 
[the following]: [rephes te nen-dispesitive motions] a reply to a response to a non-disposi- 
tive motion without leave of court; a pleading that is not accompanied by the appropriate 
filing fee; discovery documents presented contrary to rule 5(d); papers that are not signed 
as requir ed by Rule 11; [papers which do not correctly identify. the- status of actions-as-_re- 
quired- by Rule 81(¢);] papers presented by an attorney who is not the attorney of record; 
and, papers presented after the running of periods prescribed by the rules or orders of the 
court. 


(As amended Nov. 4, 1981, eff. Jan. 1, 1982; Oct. 3, 1984, eff. Jan. 1, 1985; June 19, 1985, 
eff. Oct. 1, 1985; July 28, 1988, eff. Nov. 1, 1988; Sept. 25, 1992, eff. Jan. 1, 1993; Oct. 5, 
1994, eff. Jan. 1, 1995; Nov. 29, 1995, eff. Mar. 31, 1996; Nov. 14, 1997, eff. Jan. 1, 1998.) 


TTD SII IE 


Amendments to Rule 89 
Rule 89 is amended as follows: 
RULE 89. EFFECTIVE DATE 

(a) Effective Date of Original Rules. * * * 

(b) Effective Date of Amendments. * * * 

(c) Effective Date of Amendments. * * * 

1) Effective Date of Amendments. * * * 

(e) Effective Date of Amendments. * * * 

(f) Effective Date of Amendments. * 

(g) Effective Date of Amendments. * * * 

(h) Effective Date of Amendments. * * * 

(i) Effective Date of Amendments. * * * 

(j) Effective Date of Amendments. * * * 

(k) Effective Date of Amendments. * * * 

(1) Effective Date of Amendments. * * 

(m) Effective Date of Amendments. * 

(n) Effective Date of Amendment. * 

(o) Effective Date of Amendments. * * * 

(p) Effective Date of Amendments. * * * 

(q) Effective Date of Amendments. The amendments adopted by the court on November 
14, 1997 shall take effect on January 1, 1998. They govern all proceedings in actions 
brought after they take effect and also all further proceedings in actions then pending, 
except to the extent in the opinion of the court their application in a particular action 
pending when the amendments take effect would not be feasible or would work injustice, 
in which event the former procedure applies. 


(Added Nov. 4, 1981, eff. Jan. 1, 1982; and amended Dec. 29, 1982, eff. Jan. 1, 1983; Oct. 3, 
1984, eff. Jan. 1, 1985; June 19, 1985, eff. Oct. 1, 1985; July 21, 1986, eff. Oct. 1, 1986; Dec 
3, 1986, eff. Mar. 1, 1987; Apr. 28, 1987, eff. June 1, 1987, July 28, 1988, eff. Nov. 1, 1988, 
Oct. 3, 1990, eff. Jan. 1, 1991; Mar. 1, 1991, eff. Mar. 1, 1991; Sept. 25, 1992, eff. Jan. 1 
1993; Oct. 5, 1994, eff. Jan. 1, 1995; June 1, 1995, eff. June 1, 1995; Nov. 29, 1995, eff. Mar 
31, 1996; Aug. 29, 1997, eff. Nov. 1, 1997; Nov. 14, 1997, eff. Jan. 1, 1998.) 





U.S. COURT OF INTERNATIONAL TRADE 


Amendments to Form 1A 


Form 1A is amended as follows: 
[UNITED STATES COURT OF INTERNATIONAL TRADE] 


FORM 1A. NOTICE OF LAWSUIT AND REQUEST FOR WAIVER OF SERVICE OF 
SUMMONS 


(A) a 
(C) 

A lawsuit has been commenced against you (or the entity on whose behalf you are ad- 
dressed). A copy of the complaint is attached to this notice. It has been filed in the United 
States Court of International Trade and has been assigned Court Number ye. 

This is not a formal summons or notification from the court, but rather my request that 
you sign and return the enclosed waiver of service in order to save the cost of serving you 
with a judicial summons and an additional copy of the complaint. The Cost of service will 
be avoided if I receive the signed copy of the waiver within. _(E) _ days after the date 
designated below as the date on which this Notice and Request is sent. I enclose a stamped 
and addressed envelope (or other means of cost-free return) for your use. An extra copy of 
the waiver is also attached for your records. 

If you comply with this request and return the signed waiver, it will be filed with the 
court and no summons will be served on you. the action will then proceed as if you had been 
served on the date the waiver is filed, except that you will not be obligated to answer the 
complaint before 60 days from the date designated below as the date on which this notice is 
sent (or before 90 days from that date if your address is not in any judicial district of the 
United States) 

If you do not return the signed waiver within the time indicated, I will take appropriate 
steps to effect formal service in a manner authorized by the Rules of the Court of Interna- 
tional Trade and will then, to the extent authorized by those Rules, ask the court to re- 
quire you (or the party on whose behalf you are addressed) to pay the full costs of such 


service. In that connection, please read the statement concerning the duty of parties to 
waive the service of the summons, which is set forth on the reverse side (or at the foot) of 
the waiver form. 

I affirm that this request is being sent to you on behalf of the plaintiff, this day of 


Signature of Plaintiff's 
Attorney or Unrepresented 
Plaintiff 
PRACTICE COMMENT: The waiver of service provision under Rule 4(d) does not apply 
to the United States government. Practitioners also should be aware that failure to waive 
service in appropriate circumstances may result in assessment of the costs of service of a 
summons and complaint. 
Notes: 
A—Name of individual defendant (or name of officer or agent of corporate defendant) 
B—Title, or other relationship of individual to corporate defendant 
C—Name of corporate defendant, if any 
D—Court Number of action 
E—Addressee must be given at least 30 days (60 days if located in foreign country) in 
which to return waiver 


Added Oct. 5, 1994, eff. Jan. 1, 1995; Nov 14, 1997, eff. Jan. 1, 1998.) 
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paper-which has been filed which dees net comply with the procedural requirements-of 
the rules or practice of the court.| In unassigned actions, the clerk shall not accept for fil- 
ing any paper which does not comply with the rules of the court unless such noncom- 
pliance is purely a matter of form. If the rejection of the paper may have jurisdictional 
consequences, that rejection shall be at the direction of the chief judge. In assigned ac- 
tions, rejection by the clerk shall be at the direction of the judge to whom the action is as- 
signed. 

\ party aggrieved by |such-aetion] the clerk’s refusal to accept a paper for filing ma 
move to compel [the clerk te acceptthe paperfor filing] acceptance. Ifa paper initially re- 
jected by the clerk later is accepted for filing, the date on which the paper initially was 
stamped shall be considered the date of filing, although the date may be subject to amend 
ment pursuant to Rule 5(e). 

PRACTICE COMMENT: Included among, but not limited to, the kinds of papers the 
clerk may refuse to [net] accept for filing |pursuantto-subdivision(d)-of this rule_for fail- 


} 


ing to conform -with the procedural requirements of the rules or practice of the court, | are 
the following]: |rephestonen-dispesitive motions | a reply to a response to a non- -disposi 
tive motion without leave of court; a pleading that is not accompanied by the appropriate 
filing fee; discovery documents presented contrary to rule 5(d); papers that are not signed 
as required by Rule 11; [papers which do-not correctly identify the status of actions as re- 
quired by Rule 81-(¢);| papers presented by an attorney who is not the attorr ney 

and, papers presented after the running of periods prescribed by the rule 


court 


As amended Nov. 4, 1981, eff. Jan. 1, 1982; Oct. 3, 1984, eff. Jan. 1, 1985; Jun 
eff. Oct. 1, 1985; July 28, 1988, eff. Nov. 1, 1988; Sept. 25, 1992, eff. Jan. 1 


1994, eff. Jan. 1, 1995; Nov. 29, 1995, eff. Mar. 31, 1996; Nov. 14, 1997, eff. Jan. 1, 1998 


>< TINT TILL 


Amendments to Rule 89 


tule 89 is amended as follows 


3 89. EFFECTIVE DATE 
(a) E 


(b) EB 


tffective Date of Original Rules. * 
ffective — of Amendments. 
(c) Eff Date of Amendments 
(d) Effe ctlve iss of Amendmenis. ‘ 
(e) Effective Date of Amendments. 
f) Effective Date of Amendments. * 
(g) Effective Date of Amendments. * 
(h) Effective Date of Amendments 
i) Effective Date of Amendments 
j) Effective Date of Amendments. 
k) th ctive Date of Amendments. * 
|) Effective Date of Amendments. 
Effective Date of Amendments. 
) Effe sctive Date of Amendment. 
o) Effective Date of Amendments. * 
(p) Eff ctive Date of Amendments 
(q) Effective Date of Amendments. The amendments adopted by the court on November 
14, 1997 shall take effect on January 1, 1998. They govern all proceedings in actions 
brought after they take effect and also all further proceedings in actions then pending, 
except to the extent in the opinion of the court their application in a particular action 
pending when the amendments take effect would not be feasible or would work injustice, 
in which event the former procedure applies. 


(Added Nov. 4, 1981, eff. Jan. 1, 1982; and amended Dec. 29, 1982, eff. Jan. 1, 1983; Oct. 3, 
1984, eff. Jan. 1, 1985; June 19, 1985, eff. Oct. 1, 1985; July 21, 1986, eff. Oct. 1, 1986; Dec. 
3, 1986, eff. Mar. 1, 1987; Apr. 28, 1987, eff. June 1, 1987, July 28, 1988, eff. Nov. 1, 1988, 
Oct. 3, 1990, eff. Jan. 1, 1991; Mar. 1, 1991, eff. Mar. 1, 1991; Sept. 25, 1992, eff. Jan. 1 
1993; Oct. 5, 1994, eff. Jan. 1, 1995; June 1, 1995, eff. June 1, 1995; Nov. 29, 1995, eff. Mar. 
31, 1996; Aug. 29, 1997, eff. Nov. 1, 1997; Nov. 14, 1997, eff. Jan. 1, 1998.) 
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